
UNITED STATES COURT OF APPEALS
FOR THE SECOND GIRCUIT

Thurgood United States Courthouse
40 Centre Street

New York, N.Y. 10007
212-857-8500

JosN M. W.ILKER, Jn.
CHIEF Junce

ROSEANN B. MncKncHNIp
Clrnx or Counr

May 13,2004

Mr. Yashua A. Shekhem'El-Bey
1045 E. 219th Street
Bronx, NY 10469

Re: Judicial Conduct Complaint, Docket No. 03-8556

Dear Mr.Shekhem'El-Bey:

Enclosed please find a copy ofthe ChiefJudge's order, filed May 13,2004dismissing
your judicial conduct complaint.

Pursuant to Rule 5 of the Judicial Council of the Second Circuit Governing
Complaints Against Judicial Officers Under 28 USC $ 351, you have the right to petition the
judicial council for review of this decision.

A petition for review should be in the form of a letter, addressed to the clerk of the
court of appeals, beginning "I hereby petition the judicial council for review of the chief
judge'sorder. . . "

The petition for review must be received in the Clerk's Office no later than June 14,
2004.

Very truly yours,
Roseann B. MacKechnie. Clerk of Court
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In re:
CHARGE OF JI'DICIAL MISCONDUCT Docket No. 03-8556

JOHN M. WALKE& JR., Chief Judge:

On October27,2003,Complainant filed acomplaintwiththe Clerk's Office oftheU.S. Court

ofAppeals for the Second Circuit, pursuant to the Judicial Councils Reform and Judicial Conduct and

Disability Act,28 U.S.C. $ 351 (formerly $ 372(c)) (the "Act") and the Rules of the Judicial Council

of the Second Circuit Governing Complaints Against Judicial Officers (the "local Rules"), charging

a District Court Judge of this Circuit (the "Judge") with misconduct.

Background

The complaint includes a district court docket number. A review of the online docket entries

reveals that Complainant filed a civil complaint in district court in February 2003, which was refened

to a magistrate. Complainant filed an amended complaint in March 2003, and the defendants in that

action made a request for an extension of time to file an answer, which the magistrate granted. In

May 2003, the case was assigned to the Judge.

In June 2003, apparently after a conference, the Judge entered an order denlng a motion by
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Complainant for default judgment, granting leave for the defendants to file motions to dismiss, and

scheduling oral argument for Deceinber 2003. In July 2003,the Judge denied a motion by

Complainant "without prejudice tb being renewed upon plaintiff pro se's requesting a pre-motion

conference in accordance with the Court's individual rules and procedures." Complainant then hled

a response, and later filed the instant judicial misconduct complaint.

Allegations

Complainant alleges that the Judge "is denying [him] access to the Courts by not adhering to

the Federal Rules of Civil Procedure with respect to default judgments and by prohibiting recordings

of the proceedings before him as a means to conceal his misconduct." He states that he filed a

"Notice of Criminal Misconduct through Misrepresentation of [F]acts, Fraudulent Conversion, and

Criminal Obstruction of Justice" that "identified criminal misconduct and obstruction ofjustice" by

defendants that was "ignored" by the Judge. He alleges that the Judge is an "acting participant and

party to the egregious criminal misconduct, [and is] aiding and abetting" defense counsel.

Further, Complainant alleges that the Judge "was practicing law from the bench by assisting

[defense]counsel. . . by. . . essentiallydirectingcounselto file amotionto dismiss." He also asserts

that the Judge "made mockery" of him and spoke to him in "angry" and "sarcasric" tones.

Complainant also alleges that there is a "false entry" on the docket sheet that "the pre-motion

hearing was held on June 76,2003 instead of June 26,2003," which gives the appearance that the

Judge "received [the] June 16,2003letter, [d]efault documents and June 23,2003 Notice (Affidavit)

after the . . . pre-motion hearing had taken place."

The Judge "is in clear violation of his Oath as a Judicial officer . . . and failed to act in good



behavior . . . and is in violation of the First three Canons of the Judges Judicial Code of Ethics.

Wherefore, the Judicial Counsel [sic] . . . is hereby requested to intervene in this matter and to

proscribed [sic] the appropriate remedy in this case [including] remanding this case to [another

district court judge] and for an Order that a Default Judgment be issued and that all other papers and

proceedings of [the Judge] be invalidated."

Disposition

Complainant has failed to provide evidence of any judicial conduct "prejudicial to the

effectiveandexpedit iousadministrationofthebusinessofthecourts." See28U.S.C.$351(a);Local

Rules 1(b) and a(c)(1).

Complainant's allegations regarding the Judge's treatment of Complainaqt's motion for

default judgment, defendants'motion to dismiss, and the Notice of Criminal Conduct are rejected

because the Act does not apply to matters "directly related to the merits of a decision or procedural

ruling." 28 U.S.C. $ 352(bxl)(A)(ii); Local Rule 4(c)(2). The judicial council of this circuit does

not have the power to review or change a decision or ruling on a case. Only a court can do that. See

Local Rule 1(b) and (e). Requests for remand, default judgment, and other relief must be pursued,

if at all, through normal appellate procedures.

Complainant's arguments regarding the alleged false entry on the docket sheet are rejected.

There is no obligation under the Act for judges to docket filings or perform other clerical duties. See

28 U.S.C. $ 351(a); Local Rule 1(a). ln any event, we can infer that the Judge did indeed receive

complainant's motion, because he addressed it in his June 27 ,2003 order.

Finally, Complainant's allegations ofmockery, aiding and abetting criminal conduct, violating



oaths and canons, and failure to act in good behavior are unsupported and therefore rejected as

frivolous. See 28U.S.C. $ 352(b)(lXAXiii); Local Rule 4(c)(3).

For the reasons stated aboVe, the complaint is dismissed. The Clerk is directed to transrnit

copies of this order to the Complainant and to the Judge.

Signed: New York. New York
.nAyfE I .zooq

M. Walker, Jr.
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