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Appellant Scott Huminski hereby petitions the Court for panel rehearing pursuant to V.R.A.P. 40.  
Introduction


Because a historical perspective of criminal justice in Bennington County, Vermont for the past two decades emphasizes the exceptional importance of this case, attached hereto is a 1986 analysis authored by Vermont State Judges, State’s Attorneys, State Senators, State Representatives, Public Defenders and other members of the Bennington legal community.  The article, published in the Bennington Banner, is entitled “State’s Attorney Candidate called ‘Frighteningly Ignorant’” and correctly notes that the highest law enforcement official in Bennington County, Vermont for the last 15 years started his law enforcement career with a hangman’s “rope noose hanging from the window sill” in his office.   The Bennington legal community in 1986 concludes with the following,
“Let us all fervently hope that the solemn responsibilities of this high office impart some measure of humility and wisdom to our sole candidate.  The world of criminal prosecution is seldom a simple contest between good and evil.   A prosecutor’s job is, above all, “to seek justice” which is a far more complex responsibility than Mr. Wright seems to realize.”
Upon consideration of rehearing, the facts of this case suggest that the reality of the warning provided by the Bennington legal community in 1986 was the fear that Mr. Wright’s hangman’s noose was tightening around the neck of the Bill of Rights.  See also Police Advocate Run’s for State’s Attorney, Appellant’s Appendix at 96-99.
Erroneous Standard of Review

The summary order (“Order”) disposing of this matter failed to use the correct standard of review.  See Huminski v. Corsones, No. 02-6201 (2d Cir. 10/07/2004) (“We review a district court's grant or denial of summary judgment de novo.”)  Had the panel used the correct standard of review, the errors in the District Court ruling would have been apparent; (1) that the District Court ignored record evidence concerning prosecutorial threats, prosecutorial bribe acceptance, police perjury and other products of conflicts of interest and (2) that the District Court failed to apply the proper standard of law when evaluating a claim of quasi-judicial decision maker bias and associated Due Process violations.  In fact, any such Due Process analysis is thoroughly absent from the ruling below with regard to the corrections department /prosecutor conflict of interest.  The “reversible error” standard used in the Order is erroneous concerning the review of cross motions for summary judgment and this error has denied the appellant a meaningful review. 

SPECIFIC FACT AND LAW IGNORED BY THE DISTRICT COURT


The failure to review this matter de novo has allowed several errors of fact and law to remain unaddressed. 
All fact relied upon by Huminski in support of Summary Judgment stand before this Court undisputed.  With regard to products of the conflicts of interest such as the acceptance of a bribe by the state’s attorney and the written threat leveled at Huminski for engaging in civil litigation, the Defendants and the Court below have remained silent.  In light of their silence, summary judgment should issue against the defendants.

The Order disposing of this matter fails to address Due process implications of the State Attorney’s entire office’s recusal only from a selected, very public, case because of a conflict of interest with police officer Haverkoch.


The Order fails to address a conflict of interest between a prosecutor and his wife employed in the local state corrections office. This conflict ended several years ago with the disability and subsequent death of the prosecutor’s wife.  Other than the word “Denied” this issue was fully ignored by the District Court.  As the Court below conducted zero discussion of the fact or law related to this claim, a de novo review requires reversal.  The Order currently affirms one word uttered by the District Court, “DENIED” concerning this claim.

The Order fails to address the Due Process concerns implicated when a state prosecutor threatened criminal proceedings to gain leverage in civil matters pending against himself, his associates and his closest friend, Officer Haverkoch.  The below extortionate threat issued against the plaintiff by state prosecutors stands undisputed, on the record, and remains in effect to this day,

"The last claim involves a statement made to attorney Capriola warning that the defendant would be charged with additional crimes if he did not clam down. The statement is a reference to the defendant's continued harassment of the victim and the investigating officer in this case through the court process. The defendant has filed a civil action against the victim because of his participation in this criminal case. The State is currently reviewing a contempt charge against the defendants because of this activity. The statement was a proper warning made through the defendant's representative." (John Lavoie, State's Response to Motion to Dismiss #4)


The Order conflicts with rudimentary Due Process precepts  prohibiting a prosecutor’s participation in a plea agreement which calls for dismissal and non-pursuit of civil matters against the prosecutor himself and his close friend, Officer Haverkoch.  The U.S. Supreme Court has found that so-called release dismissal agreements are not per se invalid. Town of Newton v. Rumery, 480 U.S. 386 (1987)  Clearly the Rumery Court did not envision the corruption set forth in this matter whereby the plea agreement specified dismissal against the prosecutor himself and his closest friend.  Such conduct is tantamount to acceptance of a bribe by a state prosecutor.  Such an agreement should not only be found to violate Due Process, but, this Court should find such an agreement per se invalid and a clear indicator of bias infecting the state court proceedings against Huminski.  As such, proper review of this case will traverse an issue of first impression.

After the prosecutor considered civil litigation filed by the plaintiff’s wife to be a violation of the plea agreement, he retaliated with the reinstitution of double felony charges against the plaintiff which were later dismissed by the Vermont Supreme Court as Double Jeopardy violations.  This was a further product of conflict of interest ignored by the Court below.  

The summary order entered in this matter conflicts with bedrock precedent of this Court and United States Supreme Court precedent concerning bias of quasi-judicial decision-makers and that such conflicts of interest violate Due Process under the Fourteenth Amendment.  United States v. Woodcrest Nursing Home, 706 F.2d 70 (2d Cir 1983) (“due process demands impartiality on the part of those who function in judicial or quasi-judicial capacities” citing Schweiker v. McClure, 456 U.S. 188 (1982))

A mere recitation of the undisputed record reveals that the Order conflicts with the fundamental fairness that is required under Due Process and long-standing precedent of this Court and the United States Supreme Court.
1) The State’s Attorney was the best man at the wedding of Officer Haverkoch and they had an intensely close friendship until the death of Haverkoch in 2000.

2) The Prosecutor/Haverkoch conflict of interest forced a very public recusal of the prosecutor’s entire office in a prior criminal matter.

3) The Prosecutor issued the above written threat to shield himself and Haverkoch from civil suits.

4) Subsequent to the written threat, the prosecutor filed additional charges against the plaintiff grounded upon a new affidavit of Haverkoch.

5) The prosecutors, obsessed with Huminski’s civil filings, then participated in a plea agreement which specified the non-pursuit of civil cases against themselves and Haverkoch tantamount to acceptance of a bribe.
6) After Huminski’s wife continued civil litigation the prosecutors retaliated with a “Motion to Vacate Plea”, which was later found unconstitutional by the Vermont Supreme Court.

7) The prosecutor/correction department (Husband/Wife) conflict of interest also violated Due Process.


Huminski does seek damages and other relief in this suit, however, it is his sense of justice and desire to clear his name concerning a criminal matter that was steeped in corruption which lies at the heart of this matter.  Huminski knows that other citizens of Bennington, Vermont are still subject to the policies and doctrines of the highest law enforcement official in Bennington County who will apparently hold the position for life.  The conflicts of interests that are central to this action are gone as a result of several deaths, but, constitutional transgressions are still alive and well in Bennington, Vermont such as a “no-drop/no-dismiss” policy with regard to certain classes of offenses that has been implemented by State’s Attorney Wright.  De novo review of this matter will facilitate an (1) end to the suffering and constitutional transgressions in Bennington, Vermont and (2) finally determine the status of Huminski’s claims and (3) hopefully curb a potential flow of state and federal litigation from others abused by the criminal justice system in Bennington, Vermont described in the attached 1986 article.  Panel rehearing is respectfully requested.
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