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PLEASE REPLY TO: MIAMI 

August 4, 2014 
 

VIA E-MAIL 
To All Counsel of Record 
Personal & Confidential 
Not to be distributed to any party except Counsel of Record 
 
 Re: Estate of Seymour Baum 
 Anneen Nina Gloria Baum v. David Baum, et al. 
 Lower Court Case No.: 05-2012 CP 048323   &   05-2013 CP-028863 
 Consolidated Appellate Case No.: 5D14-1683 
 
Dear Counsel:  
 
We look forward to the upcoming mediation on August 5, 2014. In preparation of the 
mediation, we are providing you with this written mediation statement in a good faith 
effort to promote a successful mediation. Please review, and should you have any 
questions, please do not hesitate to contact our office.  

 
THE CONTENTS OF THIS MEDIATION STATEMENT AND ALL ATTACHED 
EXHIBITS ARE CONFIDENTIAL AND FOR SETTLEMENT PURPOSES ONLY. 

 
INTERESTED PARTIES 

 
1. Chabad of the Space Coast, Inc.  (“Chabad”) 

 
Chabad is a 501(c)(3) organization and is a specific devisee of a $5 million dollar gift 
under the Decedent’s Purported Will.  Chabad’s interests are now aligned with probating 
the Decedent’s Purported Will as Chabad will not receive the $5 million dollar gift if the 
Purported Will is revoked; however, as explained in more detail below, Chabad sued 
David during Seymour Baum’s lifetime.  In its lawsuit, Chabad alleged that David was 
using an alleged power of attorney that “may not be valid” to alienate his father from 
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family and friends, and “to control the assets of Seymour Baum to enhance and 
maintain the greatest possible inheritance for [himself] in contradiction to the true 
testamentary wishes of Seymour Baum.”  (See Chabad Complaint attached hereto as 
Exhibit A). 
 
Chabad of the Space Coast, Inc., is represented by David H. Jacoby, Esq.     
  

2. Friends of Israel Defense Forces, Inc. (“FIDF”) 
 
FIDF is a 501(c)(3) organization and is a specific devisee under the Decedent’s Purported 
Will.  If the Decedent’s Purported Will is not revoked, FlDF will receive the net sales 
proceeds from the sale of the Decedent’s New Jersey property.  
 
Friends of Israel Defense Forces, Inc. is represented by Jonathan Bernstein, a director 
of the organization. FIDF is also represented by attorney, Stephen Rubin, Esq. of 
Proskauer Rose LLP, who has not filed an appearance in his matter. 
 

3. The Women’s Zionist Organization of America, Inc. d/b/a Hadassah 
(“Hadassah”) 

 
Hadassah is a 501(c)(3) organization and the named residuary charitable beneficiary of 
the Decedent’s estate under the Purported Will.  The Decedent devised his residuary 
estate to Hadassah Medical Organization to be used for its general purposes.  What 
Hadassah stands to inherit has likely been drastically reduced by David’s dissipation of 
his father’s assets through misuse of the Purported Power of Attorney.  Hadassah’s 
interest is currently aligned with David; however, Hadassah likely has a lawsuit against 
David for Tortious Interference with an expected inheritance if the Purported Will is not 
successfully revoked under Nina’s will contest.  
 
The Women’s Zionist Organization of America, Inc. d/b/a Hadassah is represented 
by William Boyes, Esq. of Boyes & Farina. 
 

4. Bruce Baum (“Bruce”) 
 
Bruce is a biological son of the Decedent, Seymour Baum, and therefore an interested 
party to these proceedings as he will inherit from this estate under the laws of intestacy if 
Nina’s will contest is successful. Nina’s attorneys sent two certified letters to the New 
York address that is listed for Bruce in David’s pleadings.  Someone signed the certified 
receipts for such letters in the name of “Bruce Baum” on February 26, 2014 and May 1, 
2014.   It is unknown how David obtained a mailing address or an email address for 
Bruce.  Upon information and belief Bruce has not had any contact with his family 
members for approximately 40 years. Bruce was not present before Seymour’s death, at 
the funeral, or at the gravesite in Israel. Whether the emails that have been sent to Bruce’s 
email address were actually received by Bruce or some third-party remains unknown.  
Bruce has not filed an appearance nor an objection to these proceedings and has therefore 
waived his opportunity to do so. 
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5. Anneen Nina Gloria Baum (“Nina”)  

 
Nina, the Petitioner/Appellant in this case, has standing as an interested person because 
she is the surviving biological child of the Decedent, Seymour Baum. As a surviving 
child, Nina is entitled to a share of the estate pursuant to the laws of intestacy if her will 
contest is successful.  Nina will also have standing after her relief in probate is exhausted 
and the will contest is successful, for civil actions including civil theft, tortious 
interference with an expectancy and intentional infliction of emotional distress against 
David to recover assets improperly removed from the Estate by David during Seymour 
Baum’s lifetime. 

 
Nina is represented by Teresa Abood Hoffman, Esq. of Hoffman & Hoffman PA, with 
co-counsel Wayne Alder, Esq. of Becker & Poliakoff.  Nina is also represented by her 
appellate counsel, Kimberly Boldt, Esq.   
 

6. David Baum(“David”) 
 

David is the Personal Representative of Seymour Baum’s estate, pursuant to Seymour 
Baum’s purported will.  David has a history of engaging in fraudulent activity against his 
family for his own personal gain, as set forth below:  
 
ONE OF MANY EXAMPLES – On August 31, 2001, David forged Nina’s signature on 
a Durable Power of Attorney, without her knowledge or consent.   In the fraudulent 
power of attorney, David named himself as Nina’s attorney-in-fact, and gave himself 
broad powers to handle Nina’s property, including but not limited to the power to 
mortgage, sell, or otherwise dispose of any of Nina’s real or personal property without 
advance notice to Nina or approval from Nina.  (See Forged Power of Attorney attached 
hereto as Exhibit B).   David forged Nina’s signature on the Power of Attorney and had 
that forged signature notarized.   
 
After executing the forged power of attorney, David sold Nina’s apartment without her 
knowledge or consent.   
 
The fraudulent behavior that gave rise to this lawsuit involves a Durable Power of 
Attorney (“Purported Power of Attorney”) and Last Will and Testament (“Purported 
Will”) that Attorney Kevin Markey allegedly drafted for Seymour Baum, at a time when 
Seymour Baum’s health was rapidly declining in March, 2011. The Purported Power of 
Attorney is dated March 10, 2011 and the Purported Will is Dated March 22, 2011.  
 
Nina retained a Forensic Document Examined, (i.e. handwriting expert), to review the 
validity of Seymour Baum’s signatures as they appear on the Purported Power of 
Attorney and Purported Will. Mrs. Dianne C. Flores, the handwriting expert, compared 
twenty-four samples of Seymour Baum’s signature to the signatures on the Purported 
Power of Attorney, Purported Will, and Purported Self-Proof Affidavit.  Based on this 
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comparison, Mrs. Flores found that the signatures in the name “Seymour Baum” on 
the Purported Power of Attorney and the Purported Will do not agree well with the 
sample signatures because there were several differences noted during the side-by-side 
comparison.  Mrs. Flores explained that these differences indicate that the signatures 
in the name of “Seymour Baum” on the Purported Power of Attorney and the 
Purported Will were signed by someone other than Seymour Baum.  (See Handwriting 
Expert Affidavit attached hereto as Exhibit C). 
 
The language of the Purported Will itself also indicates fraud. This is because the 
Purported Will was drafted in a manner that made it seem like Seymour Baum 
disinherited all three of his children despite one defect:  David is the only one of Seymour 
Baum’s three children who benefited from the Purported Will because he was appointed 
as the Personal Representative of Seymour Baum’s estate and as the Trustee of Seymour 
Baum’s Testamentary Trusts. Due to these fiduciary positions, David stands to be paid 
substantial fees despite the fact that the Purported Will disinherits the children.   
 
David undoubtedly benefited from the Purported Power of Attorney because it appointed 
him as agent and attorney in fact of his father’s assets.  This allowed David to gain full 
control over Seymour Baum’s substantial estate which included valuable personalty and 
liquid assets which are very difficult to trace or account for.  David, as Personal 
Representative, also filed a substantially incomplete inventory, which failed to include 
much of the Decedent’s estate.   
 
David used the Purported Power of Attorney to isolate his elderly father from family and 
friends, and to dissipate his assets while Seymour Baum was still alive. One of the parties 
to this case, Chabad of the Space Coast (hereafter “Chabad”), filed a lawsuit against 
David which alleged that David was using an alleged power of attorney that “may not be 
valid” in order “to control the assets of Seymour Baum to enhance and maintain the 
greatest possible inheritance for [himself] in contradiction to the true testamentary 
wishes of Seymour Baum.” (See Chabad’s Complaint at pg. 5, ¶5 attached hereto as 
Exhibit A).    
 
Chabad’s Complaint also alleged that:  
 

David Baum, based on an alleged Power of Attorney from Seymour Baum, 
has instructed the medical facilities, where Seymour Baum is a patient to 
bar the Rabbi [Konikov] from visiting with the patient. Further, 
Defendant, David Baum, has discharged Seymour Baum’s long-standing 
personal physician, Leon Cohen, MD, from further care of him and has 
barred Synagogue congregants and friends of Seymour Baum from 
visiting and conferring with him…. 
 
(See Chabad’s Complaint at ¶ 8 attached hereto as Exhibit A). 

 
As set forth in Chabad’s Complaint, David prohibited the congregants from visiting 
Seymour Baum, a holocaust survivor, despite the fact that Seymour Baum was a highly 
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respected and active member of the Synagogue since 1991, and even conducted religious 
services at the Synagogue. David did not even let the Chabad Rabbi, Rabbi Konikov, 
visit Seymour Baum to provide him with spiritual support. As a deeply religious man, 
this isolation of Seymour Baum during his last months up until his last hours was nothing 
short of elder abuse by David, the now Personal Representative of his estate.   
 
Seymour Baum had the financial means to receive top-notch medical care at home. 
David, as Seymour Baum’s agent and attorney in fact, had the ability to use his father’s 
assets to provide at-home care for his father.  Instead of doing so, David used his father’s 
money to transfer his father from hospital to hospital, and from one nursing home to 
another. According to the Chabad complaint, within a period of five months, Seymour 
Baum was transferred to at least four different medical facilities.  (See Chabad’s 
Complaint at ¶ 4 attached hereto as Exhibit A).  This is not what Seymour Baum wanted.  
Chabad recognized that David “has been and is disregarding respect for the patient 
[Seymour Baum] and his dignity without authority,” and that David denied Seymour 
Baum from “being medically treated by a physician of his choice” in violation of Florida 
Law and the United States Constitution.  (See Chabad’s Complaint at ¶ 12 attached 
hereto as Exhibit A). 
 
Chabad’s Complaint requested that the Court enter an “[o]rder that would allow 
discovery of all medical records of Seymour Baum from any medical facility where he 
has been a patient since October 2011 and from all medical care providers for Seymour 
Baum.”  (See Chabad’s Complaint at ¶ 13 attached hereto as Exhibit A).  Chabad never 
received the medical records that they sought to discover because, soon after Chabad 
filed a Motion for an emergency hearing relating to their complaint, David immediately 
and secretly transferred his father to hospice where his father died eleven days later, 
isolated and alone.  (See Emergency Motion attached hereto as Exhibit D). 
 
Nina believes that David transferred his father to hospice within hours after the 
Emergency Motion was filed so that he would not have to attend a hearing on 
Chabad’s Complaint, or produce discovery regarding how he was handling his father’s 
assets and medical care. Such issues would become moot upon Seymour Baum’s 
passing, which occurred just eleven days after being transferred to hospice .    
 
In this case, David also engaged in fraud and/or misconduct including but not limited to 
filing a substantially incomplete estate inventory, and actively avoiding service of process 
for over two months by means of trickery and deceit.  (See Affidavit of Ronald Kostin 
attached hereto as Exhibit E). By engaging in this behavior, David is trying to avoid 
discovery of the assets of his father’s estate and the medical care that his father received 
for the second time.   
 
David is represented by William Hennessey, Esq. of Gunster Yoakley & Stewart, P.A., 
and William Hennessey also serves as the Resident Agent of the Estate. 
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PROCEDURAL BACKGROUND 
 

Two Separate Actions 
 
The appeals before the 5th DCA arise out of two separate, but interrelated cases involving 
the estate of Seymour Baum, initiated by Anneen Nina Gloria Baum, his biological 
daughter.  
  
2012 Case: The first case is an adversary action for revocation of probate filed in the 
Probate Administration Case in Brevard County on June 3, 2013, and amended as a 
matter of course on June 28, 2013.  The Petition for Revocation of Probate seeks, inter 
alia, to revoke the purported will of Seymour Baum that had been admitted to probate on 
January 22, 2013.  It alleges that the will is a forgery and the product of undue influence 
by David, who actively procured the purported will of their aged father, who lacked 
testamentary capacity at the time the will was executed.  David is the first respondent, 
individually and as Personal Representative of the Estate.  Other named respondents in 
the action for revocation of probate include the beneficiaries under the purported will, 
Hadassah, the Chabad Trust, and the Friends of Israel Defense Forces (FIDF).   
  
2013 Case: The second case is an action against David for Conversion and other relief, 
filed on June 28, 2013 in the Probate Division of Brevard County as a complaint and 
amended, as a matter of course, on August 5, 2013.  The 2013 action charges Mr. Baum 
with conversion and claims for Exempt Property and Family Allowance, which, pursuant 
to the Florida Probate Code, Ms. Baum is entitled to assert as the biological daughter of 
Seymour Baum.  David is the first defendant, individually and as Personal Representative 
of the Estate.  The further defendants are the various business entities, which David 
established as Personal Representative to hold estate assets.  The charitable beneficiaries 
of the purported will are not named defendants.  
 
Thus, since the outset of this litigation, the parties have been proceeding in two separate 
but related actions in the Brevard County Probate Division.  
 

Nina’s Standing 
 
Revocation of Probate: Nina has standing to assert her timely filed claim for 
Revocation of Probate. Under Florida law, an “interested person” can petition the Court 
to revoke the probate of a will. (F.S. 733.109(1)). An “interested person” is defined as 
“any person who may reasonably be expected to be affected by the outcome of the 
particular proceeding involved. (F.S. 731.201(21)). Florida Courts have held that the 
child of the Decedent may not be an “interested person” in a revocation proceeding only 
if a previous and presumptively valid will has been discovered that does not include the 
child as a beneficiary of the Estate. See Wehrheim v. Golden Pond, 905 So. 2d 1002 (Fla. 
5th DCA 2005). Thus, standing to revoke a will requires that the petitioner would have a 
beneficial interest in the estate if the will is revoked.  
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There is no previous will in the matter at hand. If the will is successfully revoked, this 
estate will pass by the laws of intestacy. As the biological daughter of the Decedent, Nina 
would inherit her share of this estate pursuant to the Florida laws of intestacy. (F.S. 
732.103(1)). Likewise, Nina has standing to petition the Court to revoke probate of the 
purported will.  
 
Exempt Property: David has inexplicably challenged Nina’s standing to assert her 
claims for Exempt Property and Family Allowance despite the express language of the 
Florida Probate Code, which gives Nina standing. Pursuant to F.S. 732.402, entitled 
Exempt Property, “[I]f a decedent was domiciled in this state at the time of death, the 
surviving spouse, or, if there is no surviving spouse, the children of the decedent shall 
have the right to a share of the estate of the decedent as provided in this section, to be 
designated ‘exempt property.’” (Emphasis added).  
 
Family Allowance:  Pursuant to F.S. 732.403, entitled Family Allowance, “if the 
decedent was domiciled in Florida at the time of death, the surviving spouse and the 
decedent’s lineal heirs the decedent was supporting . . . are entitled to a reasonable 
allowance in money out of the estate.” Seymour Baum died without a surviving spouse, 
and thus Nina is expressly authorized to petition the Court for Family Allowance.  

 
2012 CASE 

 
Service Issues 

 
Service in adversary probate proceedings is by formal notice pursuant to Fla. Prob. R. 
5.025(d) and Fla. Prob. R. 5.040(a). Formal notice is served by certified mail, or by 
sending a copy by any commercial delivery service requiring a signed receipt by the 
recipient. Formal notice can also be accomplished via process server, but it is not 
required. Fla. Prob. R. 5.040(a). There is no time limit imposed by the Florida Probate 
Rules for service by formal notice. See Aguilar v. Aguilar, 15 So. 3d 803 (Fla. 2nd DCA 
2009).  
 
During a case management conference on November 12, 2013, William Hennessey, 
counsel for David and Resident Agent of the Estate represented to the Court that 
Hadassah and the Chabad Trust, two of the charitable beneficiaries, were served with the 
Petition for Revocation of Probate. (See Excerpt of November 12, 2013 Transcript 
attached hereto as Exhibit F). Friends of the Israel Defense Forces, the third charitable 
beneficiary, was not served with the Petition for Revocation of Probate by Nina’s former 
counsel, Manney & Roche.   David actively eluded service as set forth below, and was 
not served with the Petition of Revocation of Probate by Nina’s former attorneys. 
 
As attorney and resident agent for the Personal Representative, William Hennessey, Esq. 
is required under Florida law to accept service on behalf of the Personal Representative. 
Yet, Nina’s former attorneys have represented that Mr. Hennessey repeatedly refused to 
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accept service on behalf of his client. (See Affidavit of Kenneth Manney, Esq. attached 
hereto as Exhibit G).  
 
Nina’s former counsel also attempted to serve the Petition for Revocation of Probate on 
David via process server. Ronald Kostin, a Certified Process Server for Global Process 
Service, made at least 15 attempts to effect service on David, who was not only elusive, 
but took extreme measures to obstruct service. (See Affidavit of Ronald Kostin attached 
hereto as Exhibit E).  
 
Despite his active avoidance of service, on October 15, 2013 David filed a Motion to 
Dismiss the will contest for failing to make timely service. David’s motion is legally 
insufficient because it improperly relies on Fla. R. Civ. P. 1.070(j), which loosely sets a 
120-day time limit for a Plaintiff to effect service of a complaint in civil actions. Fla. R. 
Civ. P. 1.070(j) is inapplicable to adversary probate matters, which are not subject to a 
time limit for service.  
 
After David’s counsel filed the Motion to Dismiss on October 15, 2013, Nina terminated 
her attorney-client relationship with her former counsel, Manney and Roche, on October 
25, 2013 for their failure to make timely service. Nina diligently pursued retention of new 
counsel, and interviewed an attorney named Mark Garulnick (hereafter “Garulnick”). 
Based on an interview Guralnick had with Nina, Guralnick filed an appearance with the 
knowledge or consent of Nina, and the court allowed him to represent her at the 
November 12, 2013 hearing. Nina informed the court that she had not retained Guralnick, 
but Guralnick represented Nina at the November 12, 2013 hearing.  
 
On November 12, 2013, the Court held a case management conference and set a target 
date of December 13, 2013 for Nina to serve the pleadings in the two cases.  The target 
date was loosely set, and there were no rulings by the Court that Nina’s complaint would 
be dismissed for failing to meet the deadline. Specifically, the dialogue with the Court 
went as follows:  
  
The Court:          “…Let’s shoot for Friday the 13th.  That gives you just over a month.” 
  
Guralnick:          “Okay. 
  
The Court:          “And then if not, we can address it on the 17th.  Fair enough?”  
  
Guralnick:          “Fair enough.” (at p. 15). 
 
(Refer to November 12 Transcript attached hereto as Exhibit F).  
  
After the conference, Mr. Hennessey submitted a proposed order to this Court that 
erroneously relied upon Fla. R. Civ. P. 1.070(j), and that set a deadline for Nina to serve 
the parties. My Hennessey’s proposed order states that any respondents not served by the 
December 13 deadline would be dropped, which is a misrepresentation of the findings 
of the Court at the hearing, as can be seen by the transcript attached hereto as Exhibit 
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F. Nevertheless, the Court entered Mr. Hennessey’s Proposed Order on November 15, 
2013. (See November 15, 2013 Order attached hereto as Exhibit H).  
 
Guralnick failed to effect service of process by the deadline set by the November 15, 
2013 order. Thereafter, at a December 17, 2013 case management conference, Mr. 
Hennessy continued to misrepresent the Court’s findings during the November 12, 2013 
hearing, as follows.  
  
Hennessey:        You had directed Nina Baum to serve the remaining parties in both the 
Will contest and the Trust contest by last Friday [December 13, 2013].  
 
And so before…we have the issue here where we have claims that have not been served, 
and you told Nina that parties would be dropped and removed, if the complaint in the 
civil case and the Will contest were not served. 
… 
  
Hennessey:        And so you indicated that if they didn’t serve within that timeframe that 
the parties would be dropped. 
  
The Court:          And that’s the order that’s in the case right now, right? 
  
Hennessey:        Yes. 
  
The Court:          That’s where we are. 
  
Hennessey:        Okay. 
  
… 
The Court:  …I entered a ruling last time, which I think the 17th was the deadline, and it 
wasn’t met. 
So, that order is going to kind of speak for itself, at this point.  If anybody needs relief 
from that, they can file an (sic) motion for relief from that order…” 
 
Mr. Hennessey’s representations to the Court during the December 17, 2013 clearly 
deviated from the actual rulings of this Court at the November 12, 2013 hearing. (See 
excerpt from December 17, 2013 Transcript attached hereto as Exhibit I).  
 
The undersigned substituted as counsel on January 28, 2014.  In an effort to simplify the 
over-complicated pleadings, the undersigned filed a Motion for Leave to Amend and 
Consolidate her pleadings into one adversary probate pleading that would combine her 3 
viable probate claims: 1) revocation of probate of the will; 2) exempt property; and 3) 
family allowance. Pursuant to the governing probate rules, the undersigned then 
immediately served all parties by formal notice with the Motion for Leave to Amend, and 
the attached Second Amended Petition for Revocation of Probate, by February 24, 2014, 
less than a month later.    
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On March 18, 2014, the Court held a hearing on various pending motions, including 
David’s motion to dismiss for Nina’s failure to timely serve. Despite all parties having 
been served with Nina’s Motion for Leave to Amend and Second Amended Petition prior 
to the hearing date, on April 2, 2014, the Court entered an Order dropping all parties and 
dismissing Nina’s Petition for Revocation of Probate for failing to make timely service. 
(See April 2, 2014 Order attached hereto as Exhibit J). The April 2, 2014 Order has the 
effect of a dismissal with prejudice because Nina may be time-barred from re-filing a 
Petition for Revocation of Probate pursuant to F.S. 733.212(2)(c). On May 1. 2014, the 
Court denied Nina’s Motion for Leave to Amend and Consolidate, effectively terminated 
her substantive rights to pursue her will contest. (See May 1, 2014 Order attached hereto 
as Exhibit K).  The April 2, 2014 Orders were entered despite the fact that the 
undersigned had perfected service of the Motion for Leave to Amend and Amended 
Pleading before the March 18, 2014 hearing, in direct violation of governing Florida law. 
See Henderson v. Johnson, 97 So. 3d 946, 950 (Fla. 1th DCA 2012).  
 
 
Additionally, the undersigned filed a Motion for Relief from the November 15, 2013 and 
April 2, 2014 Orders due to the misrepresentations by David and his counsel, as 
described above. The Motion for Relief is scheduled for an evidentiary hearing on August 
28, 2014, and Nina anticipates that the Court will vacate the November 15, 2013 and 
April 2, 2014 Orders which were grounded on Mr. Hennessey’s misrepresentations to the 
Court. 
 
Nina has timely appealed both the April 2, 2014 and May 1, 2014 Orders which are 
currently pending before the 5th DCA.  This mediation has been set as ordered by the 5th 
DCA.  
 

“Abusive Litigation Tactics and Dilatory Conduct” 
 

David’s mantra throughout the course of these proceedings has been to accuse Nina of 
“abusive litigation tactics and dilatory conduct,” and that accusation appears in numerous 
court documents filed by David’s counsel. David repeatedly references an irrelevant 
criminal legal proceeding involving Nina that took place over a decade ago to support his 
unfounded position that Nina is utilizing stall tactics to gain an advantage in litigation, 
despite having no evidence to support these accusations within the context of this case. 
David’s rhetoric has negatively and unfairly biased the Court against Nina, despite his 
own abusive litigation tactics and dilatory conduct in this case.  
 
No party has been more dilatory than David, who has actively avoided service in this 
matter, ultimately resulting in a dismissal of Nina’s will contest. Kenneth Manney’s 
process server attempted to serve David at least 15 times, and even communicated 
directly with David, who employed trickery and deceit to elude service. Despite 
intentionally avoiding service of process, David and his counsel have repeatedly and 
egregiously represented to the Court that Nina’s failure to serve David was the result of 
her own dilatory tactics; a gross misrepresentation.  
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Substantive Arguments on Appeal 
 

Nina has timely appealed the April 2, 2014 Order dropping all parties and dismissing her 
will contest in the 2012 case, and the May 1, 2014 Order denying leave to amend and 
consolidate in the 2012 case, which orders have the effect of a dismissal of the will 
contest with prejudice in the 2012 case. Nina anticipates a high likelihood of success on 
the merits of her appeal, and a summary of her arguments on appeal is set forth below.  
 
There is NO Time Restriction to Make Service in Probate:   The Florida Probate 
Rules do not impose a time limit to effect service of an Adversary Probate Petition. 
Aguilar v. Aguilar, 15 So. 3d 803 (Fla. 2nd DCA 2009) is directly on point. The Aguilar 
Court correctly recognized that “[n]one of [the probate] rules contain a time requirement 
for serving formal notice,” and reversed a lower court’s order dismissing a Petition for 
Revocation of Probate with prejudice for failing to serve the Petition on the Personal 
Representative with formal notice.  
 
The Court’s April 2, 2014 Order dropping parties and dismissing the will contest in the 
2012 case is based on the Court’s authority under Fla. R. Civ. P. 1.070(j), which imposes 
a 120-day time limit to effect service of process in civil actions. Fla. R. Civ. P. 1.070(j) 
grants the Court the discretion to set deadlines for service of process where service is not 
made within the initial 120-day period. Based on this rule, the Court set a time limit 
within which to make service in its November 15, 2013 Order. When that time limit was 
not met, the Court dropped all parties and dismissed Nina’s will contest in its April 2, 
2014 Order.  
 
The Rules of Civil Procedure do not apply in adversary probate actions until after service 
of formal notice. (See Fla. Prob. R. 5.025(d)(2)). Likewise, the April 2, 2014 Order 
dropping parties and dismissing the will contest in the 2012 case is improper and should 
be reversed on appeal.  
 
Even if Fla. R. Civ. P. 1.070(j) Applied, it is Reversible Error to Dismiss an Action 
with Prejudice for Failing to Timely Serve:  In June of 2014, the Fourth DCA rendered 
an opinion, which is directly on point with the issue on appeal in this case. In Carter v. 
Mendez, (2014 WL 2589166), as in our case, the lower court judge entered an order 
pursuant to Fla. R. Civ. P. 1.070(j) which set a deadline for the service of process on all 
parties, and the plaintiff was unsuccessful in meeting the deadline. The lower court judge 
then dismissed plaintiff’s complaint with prejudice for failing to make timely service. 
The Carter Court analyzed the language of Fla. R. Civ. P. 1.070(j), and determined that it 
did not give the lower court authority to dismiss an action with prejudice for failure to 
timely serve. The Carter Court held that it is reversible error to dismiss an action with 
prejudice for failing to make timely service. (See Carter v. Mendez attached hereto as 
Exhibit L).  
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Nina Baum had Good Cause for Inability to Timely Serve:  The April 2, 2014 Order 
dropping parties and dismissing the will contest in the 2012 case incorrectly states that 
Petitioner did not demonstrate “good cause or excusable neglect for the delay” in service 
of process. To the contrary, Manney and Roche’s process server was unsuccessful in 
serving David due to David’s deceptive and elusive tactics in avoiding service as set forth 
in the Affidavits of Ronald Kostin and Kenneth Manney, Esq. In addition, pursuant to 
Fla. Prob. R. 5.110(b), the attorney and resident agent of the Personal Representative is 
required to accept service of process on behalf of the Personal Representative. Yet, 
according to Nina’s former attorney, Ken Manney, Esq., the Personal Representative’s 
resident agent, his attorney William Hennessey, Esq., refused to accept service on behalf 
of his client. See Affidavit of Kenneth Manney, Esq. attached hereto as Exhibit G).   
David’s abusive and dilatory tactics are good cause for Nina’s attorneys’ inability to 
perfect serve upon David by process server.  
 
The Lower Court Failed to Apply the Kozel Factors: In this matter, Nina’s 
lawyers’ inability to serve David was a direct result of the dilatory tactics of David and 
his attorney/resident agent, Mr. Hennessey, who refused to accept service on David’s 
behalf despite his obligation under Florida law to do so. Even so, Nina’s former attorneys 
had an obligation and responsibility to ensure service was made promptly. Thus, the 
inability to effect service on all parties was a procedural mistake on the part of Nina’s 
former attorneys. In Kozel v. Ostendorf, 629 So. 2d 817 (Fla. 1993), the Florida Supreme 
Court ruled that there are six factors that a Court must consider before dismissing an 
action with prejudice due to a procedural mistake made by an attorney. Those factors 
include: 1) whether the attorney’s disobedience was willful, deliberate, or contumacious, 
rather than an act of neglect or inexperience; 2) whether the attorney has been previously 
sanctioned; 3) whether the client was personally involved in the act of disobedience; 4) 
whether the delay prejudiced the opposing party through undue expense, loss of evidence, 
or in some other fashion; 5) whether the attorney offered reasonable justification for 
noncompliance; and 6) whether the delay created significant problems of judicial 
administration.  
 
The Fifth DCA has since weighed in and agreed that a trial court’s failure to consider the 
Kozel factors in determining whether dismissal is appropriate is, by itself, a basis for 
remand for application of the correct standard. See Pixton v. Williams Scotsman, Inc., 924 
So. 2d 37, 39-40 (Fla. 5th DCA 2006).  
 
In the matter at hand, Nina repeatedly communicated with her former attorneys the 
importance of effecting service on David and the parties in this case. Yet, Nina’s former 
counsel failed to make service on David at all for the duration of their representation of 
Nina. Under the circumstances, the lower court was required to consider the Kozel 
factors. The lower court did not consider the Kozel factors in its decision to dismiss 
Nina’s will contest and the matter should therefore be reversed and remanded.  
 
Nina’s Attorney Perfected Service by the Date of the Hearing on the Motion to 
Dismiss: Under Florida law, when a statute of limitations has run and service has 
been perfected as of the date of the hearing on a motion to dismiss, a trial court abuses its 
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discretion by not extending time for service and dismissing the complaint. Henderson v. 
Johnson, 97 So. 3d 946, 950 (Fla. 1th DCA 2012).  
 
Nina’s attorney properly served all interested parties by formal notice with her Motion 
for Leave to Amend and Consolidate and the Second Amended Petition for Revocation of 
Probate before the March 18, 2014 hearing. David’s Motion to Dismiss for failing to 
timely serve was heard at the March 18, 2014 hearing.  The Court abused its discretion at 
this hearing by dismissing Nina’s Petition pursuant to the ruling in Henderson. 
 
The Orders on Appeal are Based on Misrepresentations of Fact: The Court 
entered the April 2, 2014 Order dropping parties and dismissing the will contest after the 
December 17, 2013 hearing in which Mr. Hennessey misrepresented to the Court that the 
Court ruled that it would drop all parties if Nina’s attorneys failed to make service by 
December 13, 2013. The record, (as set forth above and as attached to this mediation 
brief), will reflect that the Court simply did not make any such rulings, and thus the April 
2, 2014 Order should be reversed.  
 
Dismissal of an Action is the Ultimate Sanction: Dismissal of an action should be 
reserved for those aggravated cases in which a lesser sanction would fail to achieve a just 
result. Even though it is essential that attorneys adhere to filing deadlines and procedural 
requirements, sanctions other than dismissal are appropriate in those situations when the 
attorney, and not the client, is responsible for the error. American Express Co. v. Hickey, 
869 So. 2d 694, 695 (Fla. 5th DCA 2004).  At all times relevant, Nina was represented by 
counsel, who she trusted to carry out the procedural requirements of serving the parties 
with her pleadings. Nina, herself, was in no way responsible for the inability of the 
process server retained by Nina’s former counsel to effect service on David.  
 
The lower court’s dismissal of the will contest on a technicality violates Florida law. 
According to Fla. Prob. R. 5.020(a), “[n]o defect of form impairs substantial rights.” In 
the matter at hand, all parties had actual knowledge of all pending matters, and were 
represented by counsel at all hearings. No party was prejudiced by Nina’s lawyers 
inability to make timely service. Nevertheless, the Court employed the ultimate sanction 
of dismissal to effectively terminate Nina’s substantive rights in this estate. Such a ruling 
is contrary to Florida law and should be reversed.  
 

2013 CASE 
Service Issues 

 
Nina’s former counsel had the summons issued and attempted to make service by process 
server of the Complaint in the 2013 Case. Again, David intentionally avoided service and 
played tricks on the process server. (See Affidavit of Ronald Kostin, Exhibit E). As a 
direct result of David’s misconduct and dilatory tactics, Nina’s former attorneys, Manney 
& Roche, were unable to effect service on David by process server. Nevertheless, David 
filed a motion to drop parties in the 2013 Case for Nina’s failure to make timely service.  
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David, in his capacity as Personal Representative, waived his insufficiency of service 
defense in the 2013 Case:  A significant fact distinguishing the service issues in the 
2013 Case from those of the 2012 Case is that David, in his capacity as Personal 
Representative, waived his insufficiency of service defense in the 2013 Case by (1) 
seeking affirmative relief from the Court to dissolve lis pendens; and (2) filing a Motion 
to Dismiss that fails to raise the defense of insufficiency of service.  Fla. R. Civ. P. 
1.140(b) and (h). David does not contest the fact that he has waived his insufficiency of 
service defense in the 2013 Case.  
 
On April 2, 2014, the Court entered an Order dropping all parties to the 2013 Case except 
David, as Personal Representative, and the 2013 Case remains pending against David. On 
May 1, 2014, the Court entered an Order denying Nina’s Motion for Leave to Amend and 
Consolidate.  
 
In an abundance of caution, Nina timely appealed both the April 2, 2014 Order dropping 
parties in the 2013 case and the May 1, 2014 Order denying Leave to Amend and 
Consolidate in the 2013 Case. Under Florida law, however, Nina may pursue her will 
contest against David by virtue of this 2013 Case, rendering the appeal moot, as will be 
discussed in great detail below. 
 

Nina’s Amended 2013 Pleading Sufficiently Constitutes a Will Contest 
 
Although it does not contain a specific count entitled “Revocation of Probate,” the 
Amended Complaint before the Court in the 2013 Case contains all of the necessary 
allegations of a Petition for Revocation of Probate, and thus qualifies as a will contest 
under Florida law. Pursuant to Fla. Prob. R. 5.020(a), all technical forms of pleadings 
are abolished. “No defect of form impairs substantial rights.” Id. According to Fla. Prob 
R. 5.270(a), the only pleading requirements for a Petition for Revocation of Probate are 
that the pleading must state: (1) the interest of the petitioner in the estate; and (2) the facts 
constituting the grounds on which revocation is demanded. Fla. Prob. R. 5.270(a). The 
Amended Complaint sub judice does just that, alleging the Petitioner’s interest in the 
estate as daughter of the Decedent, (¶11, Amended Complaint), and alleging that the 
purported will was the product of the Respondent’s active procurement and undue 
influence, (¶14-15, Amended Complaint), and/or the product of forgery (¶18, Amended 
Complaint). Thus, under Florida law the Amended Complaint is a proper initiation of a 
will contest in accordance with Fla. Prob R. 5.270(a).  
 
The Fourth DCA recently reached this precise conclusion in Pasquale v. Loving, 82 So. 
3d 1205 (Fla. 4th DCA 2012). After having been served with a Notice of Administration 
of the probate of a purported will, the Plaintiffs in Pasquale filed a four-count complaint 
against the Personal Representative for (1) tortious interference with expectancy of 
inheritance; (2) lack of testamentary capacity; (3) undue influence; and (4) exploitation of 
a vulnerable adult. The Pasquale complaint was filed within the time restrictions for 
objecting to the probate of a will imposed by F.S. 733.212(3). The Pasquale complaint 
focused primarily on the Decedent’s revocable trust; did not contain a specific count for 
Revocation of Probate of the purported will; and did not even identify the will to be 
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contested. The lower court dismissed the complaint for failing to state a cause of action, 
finding that it could not be considered a will contest.   
 
On appeal, the Fourth DCA reversed the dismissal, finding that the Pasquale complaint 
contained the necessary elements of a petition for revocation of probate, and thus 
adequately constituted a will contest under Florida law, despite the technical defects. The 
Pasquale Court remanded the matter to allow the Plaintiffs to proceed with their will 
contest. The Pasquale Court relied on Fla. Prob. R. 5.270(a) and 5.020(a) cited above, 
and reasoned: 

 
While the complaint at issue is not a model of clarity, we find that it adequately 
constituted a will contest. . .  Though the complaint does not specifically identify 
the 2005 will, count I challenges the validity of all testamentary documents 
executed after 2000; count II alleges that the decedent “lacked the testamentary 
capacity to validly amend her estate planning documents”; and count III alleges 
undue influence and requests that attorneys’ fees be paid from “the estate.” 
Additionally, the complaint was filed in response to the notice of administration of 
the 2005 will, wherein the decedent completely revoked the Pasquales’ interest in 
the trust. 
 
Pasquale at 1208.  

 
The Fifth DCA has rendered a similar ruling, finding that the mere filing of a Notice of 
Appearance was sufficient to contest a will where the Notice, referred to by the Court as 
a “pleading,” stated that the Plaintiff had interest in the estate, and that the will 
disinherited her, making it clear that she opposed it. Feather v. Sanko’s Estate, 390 So. 
2d 746, 747 (Fla. 5th DCA 1980).  
 
In the matter at hand, Petitioner’s Amended Complaint is wholly compliant with the 
pleading requirements set forth in Fla. Prob. R. 5.270(a) governing petitions for 
revocation of probate. Unlike the complaint in Pasquale, which fails to even reference 
the will it seeks to contest, the Petitioner’s Amended Complaint clearly identifies the will 
at issue, and carefully articulates the reasons why the will should be revoked. Petitioner’s 
Amended Complaint is a proper initiation of a will contest under Florida law, and the 
parties should proceed as such. 
 
This argument is set for hearing on August 21, 2014. If the lower court allows Nina to 
proceed with her will contest under the 2013 timely filed complaint in the probate court, 
as it should pursuant to Florida law, the appeal will be moot and Nina will be able to 
pursue the substantive issues relating to the validity of the purported will.  
 

REVOCATION OF PROBATE 
 

Forgery: Nina raises allegations that the signature of Seymour Baum on the 
purported will is a forgery. As set forth above, Nina’s lawyer has retained Dianne C. 
Flores, a Forensic Document Examiner, (i.e. a handwriting expert), to analyze the 
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signature of Seymour Baum that appears on the purported will. After analyzing the will 
and comparing it to twenty-four (24) “normal course of business specimen signatures” 
attributed to Seymour Baum, the expert noted “indications” that the signature on the will 
was signed by someone other than Seymour Baum. (See Affidavit of Dianne Flores 
attached hereto as Exhibit C). Ms. Flores requires more recent “specimen signatures” 
attributed to Seymour Baum in order to reach a more definitive conclusion. To that end, 
Nina has filed a Notice of Intent to subpoena PNC Bank, Seymour Baum bank, to obtain 
more recent specimen signatures, which of course David has objected to.  
 
David has a history of forging documents to gain advantageous positions over his family. 
For example, in or around 2002, David forged Nina’s signature purporting to grant David 
a Power of Attorney to handle her affairs without her consent. David then used the 
power of attorney to sell Nina’s condo in New York without her consent.  
 
Additionally, in reviewing the property records relating to Seymour Baum’s real 
property, it appears that David attempted to fraudulently add his name to the Warranty 
Deed to a parcel of real property in Brevard County, Florida to create a joint tenancy with 
rights of survivorship. (See Warranty Deed attached hereto as Exhibit M). David’s name 
was subsequently crossed off the deed when Seymour Baum executed it on May 28, 
2009.  
 
Should Nina successfully establish that Seymour Baum’s signature on the will is a 
forgery, the court will revoke the will and the estate will pass by the laws of intestacy to 
the descendants of the decedent. F.S. 732.103(1). 
 
Burden of Proof in Will Contest:  In a will contest, the burden of proof is initially on 
the proponent of the will to show that it was executed with the formalities required by 
Florida law.  The burden is then on a contestant to prove the invalidity of the will 
admitted to probate. When a will contestant establishes the presumption of undue 
influence, the burden of proof shifts to the will proponent to establish the validity of the 
will. See F.S. 733.107.  
 
Undue Influence: In order to establish a presumption of undue influence under 
Florida law, a will contestant must show that (1) a substantial beneficiary under the will; 
(2) who had a confidential relationship with the testator; (3) was active in procuring the 
contested will. In re: Carpenter’s Estate, 253 So. 2d 697 (Fla. 1971).  
 
David unquestionably occupied a confidential relationship with Seymour Baum by virtue 
of his father-son relationship with the Decedent; by legal holder of a purported Power of 
Attorney (attached hereto as Exhibit N); and as the sole individual with access to 
Seymour Baum toward the end of his life. As set forth in Rabbi Konikov’s complaint, 
David isolated Seymour Baum from the world, and even hired a guard to ensure that 
nobody was able to visit Seymour Baum in the hospital except for David.  
 
Whether David is a “substantial beneficiary” under the will is an interesting issue of fact. 
It is Nina’s position that the purported will was carefully crafted by David and his 
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accomplice(s) to make it difficult for any potential will contestants to establish the 
presumption of undue influence. To that end, David does not name himself as a 
“beneficiary” under the will. Instead, David names three charities as beneficiaries to 
create the illusion that Seymour Baum opted to devise his entire estate to charity and omit 
all of his children. By crafting the will in this manner, David was hoping to quell the 
suspicions of Seymour’s disinherited children, namely Nina. Meanwhile, David 
substantially benefits from the purported will by virtue of his appointment as Personal 
Representative of the Estate, and as Trustee of each of the testamentary trusts created by 
the will. As Personal Representative, David is entitled to “compensation” based on a 
percentage of this sizeable estate. F.S. 733.617. Pursuant to the provisions of the 
purported will, and Florida law, David is also entitled to reasonable “compensation” as 
trustee of both testamentary trusts. F.S. 736.0708. Most importantly, the purported will 
allows David to achieve his ultimate goal of control over all of the real properties and 
businesses owned by the estate; a priceless benefit to David. Using the purported Power 
of Attorney during Seymour’s lifetime, David was able to add himself as an officer (vice 
president) to all of Seymour’s companies. (See Sunbiz Annual Reports attached hereto as 
Exhibit O). As such, David will continue to assert control, and likely receive a “salary” 
from, each of Seymour Baum companies even after distribution to the charities pursuant 
to the will. Furthermore, several of Seymour Baum’s commercial properties are leased to 
various storefronts, including Walgreens.  David is likely personally deriving financial 
benefits from these leases as well through “management” services. While not technically 
a “beneficiary” under the will, David has manipulated Seymour Baum’s estate so as to 
derive substantial benefits under the will, the extent of which will come to light as the 
discovery process continues.  
 
In In re Estate of Carpenter, 253 So. 2d 697 (Fla. 1971), the Florida Supreme Court listed 
several criteria to be considered in determining “active procurement” for the purpose of 
establishing the presumption of undue influence. These Carpenter factors include: 1) 
presence of the beneficiary at the execution of the will; 2) presence of the beneficiary on 
those occasions when the testator expressed a desire to make a will; 3) recommendation 
by the beneficiary of an attorney to draw the will; 4) knowledge of the contents of the 
will by the beneficiary prior to execution; 5) giving of instructions on preparation of the 
will by the beneficiary to the attorney drawing the will; 6) securing of witnesses to the 
will by the beneficiary; and 7) safekeeping of the will by the beneficiary subsequent to 
execution.  
 
The Florida Supreme Court has also expressly recognized that isolation of the Decedent 
and disparaging the family can be “essential steps in asserting undue influence.” In re 
Ates’ Estate, 60 So. 2d 275, 279 (Fla. 1952). In that case, the proponent of the will denied 
other members of the family access to the Decedent during the last few months of the 
Decedent’s life when the will proponent had exclusive care and control of the Decedent. 
The Ates Court ruled that the will proponent’s conduct in isolating the Decedent was 
undue influence.  
 
David’s conduct in isolating Seymour Baum toward the end of his life is documented in 
part by Rabbi Konikov’s complaint filed against David, and various comments left on 
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message boards of the Chabad of the Space & Treasure Coasts website addressing 
David’s isolation of Seymour Baum. (See online comments attached hereto as Exhibit 
P). That conduct alone should be sufficient to establish David’s “active procurement.” 
Nina is also confident that several of the other factors enumerated by the Carpenter Court 
are present, and will be exposed as the discovery process continues. Specifically, Nina 
intends to take the deposition of Kurt Panouses, Esq., an attorney consulted by Seymour 
Baum regarding the drafting of an estate plan in or around 2009. Seymour Baum, who 
hated attorneys, ultimately decided that he did not want to pay Mr. Panouses to draft the 
estate plan, but Mr. Panouses has actual knowledge of Seymour Baum’s true 
testamentary intent. Nina also intends to depose Seymour’s long-time CPA, Matthew 
Burke, who has personal knowledge of Seymour Baum’s finances, who was present at 
many of the meetings between Seymour Baum and Kurt Panouses, and who has personal 
knowledge of Seymour Baum’s relationship with David and his testamentary intent to 
provide for his children. Kevin Markey, Esq., the scrivener of the purported will, will 
also be deposed regarding the will’s validity.   
 
When Nina is successful in establishing the presumption of undue influence, the burden 
will shift to David to prove the validity of the will. If David is unsuccessful in doing so, 
the estate will pass by the laws of intestacy, to the Decedent’s descendants.  The charities 
will receive nothing if the will is revoked. 
 

TORTIOUS INTERFERENCE WITH EXPECTANCY OF INHERITANCE 
 

The estate inventory filed with the Court contains a glaring omission of any liquid 
checking, savings or investment accounts owned by Seymour Baum. Seymour Baum’s 
liquid assets were not included in the estate inventory because that had already either 
been depleted during the Decedent’s lifetime by David through the purported Power of 
Attorney.   David had control over the Decedent’s accounts under the Power of Attorney 
and could have manipulated title to all of Seymour Baum’s accounts to include him as a 
joint tenant with rights of survivorship, just as he tried to do with the deed to Seymour’s 
property during his lifetime.    
 
Seymour not only held substantial liquid assets, but also owned valuable personalty such 
as gold bullion, treasury bonds and coins.  Any other assets taken by David during 
Seymour Baum’s lifetime are not assets of the estate and there is no adequate remedy at 
probate for the recovery of such assets.   Likewise, recovery can be pursued by an 
“interested person” through a separate civil case for Tortious Interference with 
Expectancy of Inheritance and civil theft. This separate action would follow Nina’s 
successful will contest, after which Nina would have standing to assert civil claims as an 
heir entitled to the estate under the laws of intestacy.  
 
Elements of intentional interference with an expectancy include: (1) existence of 
expectancy; (2) intentional interference with expectancy through tortious conduct; (3) 
causation; and (4) damages. Whalen v. Prosser, 719 So. 2d 2 (Fla. 2nd DCA 1998). It is 
Nina’s position that Seymour Baum intended that all of his assets pass through probate. 
Any and all accounts or assets obtained by David during Seymour Baum’s lifetime were 

CONFIDENTIAL MEDIATION STATEMENT – FOR SETTLEMENT PURPOSES ONLY 
 

18



CONFIDENTIAL MEDIATION STATEMENT – FOR SETTLEMENT PURPOSES ONLY 
 

19

intended to pass through the estate, and but not for David’s improper acquisition of such 
assets during Seymour Baum’s lifetime those assets would have passed through the 
estate.  
 
CONCLUSION: We are confident that Nina’s will contest will be successful, and in 
that light she will be entitled to a percentage of her father’s estate. Once the Personal 
Representative discloses the value of the estate as reported on the Form 706, then we will 
be able to make an educated demand on behalf of our client.  
 
      Sincerely,  
 
 

HOFFMAN & HOFFMAN, P.A. 
      /s/Teresa Abood Hoffman, Esq. 
      Teresa Abood Hoffman, Esq.  
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139 So.3d 984 (Mem) 
District Court of Appeal of Florida, 

Fourth District. 

Jeremy Marquise CARTER, Appellant, 
v. 

Luis MENDEZ, Doris Mendez, Eladio 
Armesto–Garcia, Pablo Beades Torres, Lesly 

Torres, Manuel A. Cordova, Miriam Ortega, Carlos 
Eduardo Acosta, Douglas Mercado, and Oscar 

Suarez, Appellees. 

No. 4D13–1668. | June 11, 2014. 

Appeal from the Circuit Court for the Fifteenth Judicial 

Circuit, Palm Beach County; Lucy Chernow Brown, 

Judge; L.T. Case No. 502012CA015072XX. 

Attorneys and Law Firms 

Jeremy Marquise Carter, Jesup, pro se. 

*985 No brief filed on behalf of appellees. 

Opinion 

PER CURIAM. 

 

Jeremy Marquise Carter appeals the trial court’s sua 

sponte order dismissing his complaint against the 

appellees. Carter argues that he was not given notice and 

an opportunity to be heard prior to the complaint being 

dismissed and that the trial court erred in dismissing his 

complaint with prejudice. We agree. 

  

On July 20, 2012, Carter filed a complaint against the 

appellees alleging a breach of contract and unjust 

enrichment based on written loan agreements executed by 

the appellees. 

  

On October 5, 2012, the trial court entered an order 

dismissing the complaint as legally insufficient. The trial 

court then vacated this order, pursuant to a motion for 

reconsideration filed by Carter. Within the order granting 

reconsideration, the trial court ordered that “[Carter] 

shall serve all of the [appellees] within 120 days of the 

rendition of this order,” citing to Florida Rule of Civil 

Procedure 1.070(j). 

  

Several of the appellees filed affidavits or letters with the 

court denying ever having entered into such a loan 

agreement or claiming that he or she was not the correct 

person sought to be served with the complaint. 

  

On April 2, 2013, the trial court entered an order 

dismissing the complaint with prejudice for failure to 

serve. The trial court, sua sponte, reviewed the court file, 

and stated that: 

Of the ten (10) named defendants, 

seven (7) have communicated to 

the Court that they are not the right 

party and have never heard of the 

Plaintiff and have no knowledge 

any [sic] of his allegations. The 

remaining three (3) named 

defendants have not responded. 

Accordingly, the Complaint is 

DISMISSED with prejudice. 

Carter filed a motion for rehearing, which the trial court 

denied. 

  

Carter appeals the trial court’s order dismissing his 

complaint. We agree that the trial court erred in 

dismissing Carter’s complaint without notice and an 

opportunity to be heard, and in dismissing the complaint 

with prejudice. 

  

“The propriety of the trial court’s dismissal is a pure 

question of law as to which our standard of review is de 

novo.” Todd v. Johnson, 965 So.2d 255, 257 (Fla. 1st 

DCA 2007) (quoting Sumner v. Gros, 958 So.2d 1038, 

1039 (Fla. 1st DCA 2007)). 

  

Florida Rule of Civil Procedure 1.070(j) states: 

If service of the initial process and 

initial pleading is not made upon a 

defendant within 120 days after 

filing of the initial pleading 

directed to that defendant the court, 

on its own initiative after notice or 

on motion, shall direct that service 

be effected within a specified time 

or shall dismiss the action without 

prejudice or drop that defendant as 

a party; provided that if the 

plaintiff shows good cause or 

excusable neglect for the failure, 

the court shall extend the time for 

service for an appropriate period. 

Fla. R. Civ. P. 1.070(j) (emphasis added). 
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The trial court erred in dismissing Carter’s complaint 

without giving him notice or the opportunity to be heard. 

Rule 1.070(j) states that a trial court may act on its own 

initiative; however, the court may only act “on its own 

initiative after notice.” Likewise, the First District, in 

Lenoir v. Jones, held that “[a] plaintiff is entitled to both 

notice and the opportunity to show good cause why 

process has not been served prior to a trial court’s sua 

sponte dismissal of his or her case.” 979 So.2d 1129, 

1130 (Fla. 1st DCA 2008) (citations omitted). 

  

*986 We have also held that notice and an opportunity to 

be heard are necessary due process requirements before a 

court can dismiss a case, sua sponte, for failure to serve. 

See Connelly v. Crown Cruise Line, Inc. S.A., 636 So.2d 

886, 887 (Fla. 4th DCA 1994). In Connelly, we stated: 

Appellant correctly argues that the 

trial court had no authority to 

dismiss the instant case without 

giving him an opportunity to be 

heard and to present any evidence 

he might have regarding the 

reasons he did not serve the 

defendants within the required time 

frame. Based on Rule 1.070(i) [[1] 

and fundamental requirements of 

due process, the trial court erred in 

dismissing Plaintiff’s case without 

giving him an opportunity to show 

good cause why service was not 

made within the required time. 

  

Id.; see also Fed. Home Loan Mortg., Corp. v. Lascio, 

653 So.2d 1150 (Fla. 4th DCA 1995). 

  

The trial court also erred in dismissing Carter’s 

complaint with prejudice. That action was not one of the 

options available to it under rule 1.070(j). See Fla. R. Civ. 

P. 1.070(j) (emphasis added) (“[T]he court ... shall 

dismiss the action without prejudice or drop that 

defendant.”); Miranda v. Young, 19 So.3d 1100, 1102 

(Fla. 2d DCA 2009) (“We conclude in the case before us 

that the circuit court erred in dismissing [the plaintiff]’s 

complaint with prejudice. First, dismissal with prejudice 

was not one of the options available to the court under 

rule 1.070(j). The court could have directed that service 

be perfected within a certain amount of time, it could 

have dismissed the action without prejudice, or it could 

have dismissed the defendants who had not been 

served.”). 

  

We therefore reverse the trial court’s order dismissing 

Carter’s complaint and remand the case for further 

proceedings consistent with this opinion. 

  

Reversed and Remanded. 

  

STEVENSON, CONNER and FORST, JJ., concur. 
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 Footnotes 
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In 1996, subdivision (i) of rule 1.070 was redesignated as subdivision (j). Fla. R. Civ. P. 1.070 committee notes, 1996 amendment. 
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