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January 17,2004

Marie A. O'Rourke, Assistant Director
Freedom of Informafion/Privacy Act Unit
Executive Office for the United States Attorneys
600 E Street, N.W., Room 7300
V[ashington, D.C. 20530

RE: Freedom of Information Act [F.O.I.A.]
Request # 00-1769

Dear Assistant Director O'Rourke:

This responds to your November t9,2003 modified form letter, identified as

relating to request #00-1769.

The first document assigned request #00-1769 was a June15, 2000 modified
form letter from yorrr office. For yoru convenience, a copy is enclosed, as is
our original May 1, 2000 F.O.I.A. leffer to which it related.

Although your November 19,2003letter may be responsive to the first portion
of the May 1, 2000 letter, it does not relate to the second portion for:

"records and/or information pertaining to the jurisdiction of the
Public Integnty Section of the Justice Departrnent's Criminal
Division, as well as of the U.S. Attorneys, to investigate and
prosecute state governmental comrption which, because it
involves high-ranking and powerfirl state officials and state
agencies, is not investigated and prosecuted on the state level."



Ass't Director Marie A. O'Rourke Page Two January 17,2004

Based on my review of CJA's 3-ll2 year old file relating to the May 1, 2000
F.O.I.A. request it appears that the Justice Deparfrnent's only response to this
second portion was a single paragraph in an August 30, 20001etter from the
Chief ofthe Freedom of Information/PrivacyActUnit ofthe Criminal Division
of the Office of Law Enforcement Operations, which stated:

"I am advised that there is no specific statutory authority for
federal prosecutions of state oflicials. When such prosecutions
are undertaken at the federal level they are based upon one or
more federal criminal laws. Such statutes include the Hobbes
Act, 18 U. S.C. $ 195 1, which covers extortion by public officials,
and the Travel Act, 18 U.S.C. $1952. Other general offenses,
such as mail fraud, 18 U.S.C. $1341, may also be chargedagainst
state officials, when appropriate."

By letter dated September 8, 2000, CJA appealed such determination, statingin
pertinent part:

"[The] August 30'h letter does not deny the correctress of CJA's
affirmative assertion that the Justice Departrnent has jurisdiction
where 'high-ranking and powerful state officials and state
agencies' are able to thwart state investigation andprosecutionby
reason of their power and influence. Nor does [the] letter assert
that there are no 'records and/or information' relative to such
jurisdiction . This then is the basis for the appeal."

The Co-Director of the Justice Departrnent's Office of Information andPrivacy
ignored this expressly-stated basis of the appeal in its February 9,2001 letter,
reiterating and affirming the criminal Division's August 30, 2ooo
determination. His precise words were:

"...by letter dated August 30, 2000, the Criminal Division did
inform you that there is no specific statutory authority for federal
prosecutions of state officials. In this letter, the Criminal
Division also explained that federal prosecutions of this kind are
usually based upon one or more of the federal criminal laws that
were cited for your reference. As a result of discussions between
Criminal Division personnel and a member of my staff, I have
learned that this response is correct. Furthermore, other than the
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federal criminal laws cited in the August 30leffer, I am unaware
of any specific statutory authority that enables the Public
Integnty Section of the Criminal Division to prosecute state

officials."

For your convenience, copies of this corespondence are enclosed.

To avoid a repetitive F.O.I.A. request for publicly-available "records and/or
information" pertaining to the Public Integnty Section of the Justice
Departrnent's Criminal Division, please furnish us with copies ofthe "REPORT
TO CONGRESS ON THE ACTIVITIES AND OPERATIONS OF THE
PUBLIC INTEGRITY SECTION" for the years L999-2003, "submiffed
pursuant to Section 603 of the Ethics in Government Act of 1978" [28 U.S.C.

$529]1. For your assistance, a copy ofthe cover ofthe 1998 Report - the most
recent we have -- is enclosed.

If the Reports for 1999-2003 are available on the internet, kiodly direct us to
their locations.

Thank you.

Yours for a quality judiciary
and government integrity,

€cu'v'8M
ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountability, Inc. (CJA)

Enclosures

' 28 U.S.C. $529 is reflected by the attachment to CJA's May 1, 2000 F.O.LA. request.
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Melanie Ann Pustay, Deputy Director
Office of Information and Privacy
Suite 570, Flag Building
Department of Justice
Washington, D.C. 20530-0001

RE: Requests pursuant to F.O.I.A.

Dear Ms. Pustay:

Pursuant to F.O.I.A, request is made for a copy of the rules and regulations that the
United States Attorney General was required to promulgate for "Disqualification
of officers and employees of the Departnent of Justice", pursuant to 28 USC $528.
This includes whether such rules and regulations "provide that a willful violation
of any provision thereof shall result in removal from officd'. For your convenience,
a copy of 28 USC $528 is annexed hereto.

Additionally, request is made for records and/or information pertaining to the
jurisdiction of the Public Integrity Section of the Justice Department's Criminal
Division, as well as of the U.S. Attorneys, to investigate and prosecute state
govemmental comrption which, because it involves high-ranking and powerful state
officials and state 4gencies, is not investigated and prosecuted on the state level.

Yours for a quality judiciary
and government integrity,

€Qzw
ELENA RUTH SASSOWE& Coordinator
Center for Judicial Accountability, Inc. (CJA)

Enclosure
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Change of Nanre of Unitetl Statcs Magirtrate, United
States rnagistrate appointed under section 631 of this title
to be known as United States nragistrate judge after Dec.
1, 1990, with any reference bo United States rnagistrate or
nragistrate in this title, or in any other'Federal statute,
etc., deerned B reference to United States magistrate
judge appointed under section 631 of this title, see section
321 of Pub.L. t01-650, set out as a note under section 68l
of this title.

$ 527. Estatrlishment of working capital furrd
There is hereby authorized to be established a

working capital fund for the Department of Jus-
tice, which shall be available, rvithout fiscal year
Iinritation, for expenses and equiprnent necessary
for maintenance and operations of such adrninistrj-
tive services as the Attorney General, with the
tpproval of the Office of Managernent and Budget,
determines may be perforrned more advantageous-
ly as central services. The capital of the funil shall
consist of the amount of tlre fair and reasonable
value of siich iniOnforiesl equillrirerit, 'arid lflier
assefs and inventories on order pertaining to the
services to be carried on by the fund as tlie Attor-
ney General may transfer to the fund less related
liabilities and unpa.id obligations together with any
appropritions mlde for the purpose of providing
capital. The fund shall be reinrbursed oi credited
with advance payments from applicable appropria-
tions and funds of the Departrnent of JusticL, oiher
Federal agencies, and other sources authorized by
law for supplies, nraterials, and services at rates
which will recover the expenses of operations in-
cluding accrual of annual leave and depreciation of
plant arrd equiprnent of the fund. The fund shall
also be credited wi[h other receipts frorn sale or
exchange of property or in payment for loss or
danrage to property held by the fuud. l'here shall
be transfenecl into the 'Ireasury as miscellaneous
receipts, as of the close of each fiscal year, any net
income after nraking provisions for prior year-loss-
es, if any.
(Added Pub.L. 93-613, g t(l), Jan. 2, tg'tl,88 Srat. t9?b.)

Itrnrxlnr,rr. Norl:s
Oupltnl Equiprnent Acqrrisitlon, Iitc., by Irrcoure Ile-

talned frorn Worklng Copittl !'urrd; Alnounls und l,lrn.
itationa. Pub.L. 102-140, Title I, Oet. 28, 1991, 10S Stat.
?84, provided in part, that: "Of l.he total inconre of the
Working Capital Futrtl in fiscal yelr l9g2 and each fiscal
year lhereafler, not to exceed ,l per.cent of tlre tolal
income may be retained, to remain available until expend-
ed, for the acquisi[ion of capital equipnrent and foi the
improvernent antl inrplenrerrtation of tlre I)epartrnent,s
financial managernent and payroll/personnei systenrsl
Prouidatl, Tlrst ln fiecal year 1902, not to exceetl
$4,000,000 of tlre lotal inconre retained shall be uaetl for
improvements to the Departnrent's dutn processing opera-
tion: Prolirled furthel I'hat any proposed use oi the

retained income in fiscal year 1992 and thereafter, exeept
for the $4,000,000 specified above, shall only be nrade
after notification to the Committees on Appropr.iations of
the llouse of Representatives and the Senate iu accor-
dance with section 606 of tlris Act [not classified to the
Codel."

Trunefcr of Funds into Capitnl Account of Working
Capital Fund for Avallabllity of Acquisitiorr of Cupital
Equipment, Etc.; Llmitutione. Pub.L. 102-140, Title I,
Oct. 28, 1091, 105 Stat. ?84, provided in part, that: "In
addition, for fiscal year 1992 arrd tlrereaftcr, at no later
than the end of the fifth fiscal year after the fiscal year
for which funds are appropriated or otherwise rnade
aVailable, unobligated balances of appropriations avait-
able to the Departrnent of Justice during such fiscal year
nray be l.ransferred into the capital account of the Work-
ing Capital Fund to be available for the departmentwide
acquisition of capital equipment, developrnent and imple-
rnentation of law enforcenrent or litigation related auto-
mated data processing systems, and for the irnprovement
and implementation of the Departnrent's fiuancial ntan-
agement and payroll/personnel systenrs: Proaided, ThaL--iini 

Fioposed-nse iif Ihese tianiferitrt{ tdiiils iri fiical yeai
1992 and thereafter shall only be made after notification
to the Committees on Appropriations of the llouse of
Representatives and the Senate in accordance with sec-
tion 606 of this Act [not classified to the Code]."

$ 528. Disqualificatiorr of officers and enrploy-
ees of the Department of Justicc

The Attorney General shall prornulgate rules and
regulations which require the disqualification of
any officer or employee of the Department of Jus-
tice, including a United Slates attorney or a mem-
ber of suclr attorney's staff, frorn parLicipation in a
particular investigation or prosecution if such par-
ticipation rnay result in a personal, financial, or
political conflict of interest, or the appearance
thereof. Such rules and regulations rnay provide
that a willful violation of any provision thereof
shall result in removal from office.
(Added Putr.L. 95-521, Title VI, 0 60S(a), Oct. 26, l9?8, 92
Stat. 18?4.)

$ 529. Annual report of Attorney General
Beginning on June l, 1979, and at the beginning

of each regular session of Congress thereafter, the
Attorney General shall repor.t to Congress on tlrrj
activities arrd operations of the Public Integrity
Section or any other unit of the Departnrent of
Justice desigrral.ed to supervise the investigation
and prosecution of-

(l) any violation of Federal crirninal law by
any individual who holds or who at the tirne of
such violation held a poeition, whether or not
elective, as a Federal Government officer, ent-
;rloyee, or special employee, if such violalion re-
lates directly or indirectly to suclr individual's

Complete Annolatlon Materlats, seo Tlilo 2S U.S.C.A.
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U.S. Deprrtment of Justice

Executive Ofi.cefor United States Attomeys
Freedom of Infomation/Pivacy Act Unit
600 E Street, N.w., Room 7i00
Washington, D.C. 20530
202-616-6757 Fu 202-61 6-6478

/-e4 td <o{z*Jlao

juN 1 5 2000

Request Number z O0-1-769

Requester: Elena R. Sassower SubjecL:
employees of DOJ'

Date of Receipt: May 31, 2000

"disqualification of officers &

4.

L.

q

tl4.

Dear Requester:

fn response to your Freedom of Information AcL and/or Privacy Act
request, the paragraph(s) checked below apply:

txl Your request. has been forwarded to Criminal- Division for a direct
response to you.

t I The records responsive to your request have been destroyed pursuant
to Department of Justice guidelines.

t I Your request seeks public records which may be obtained from the
cl-erk of the court.

il

Your request pertains to state or l-ocal matters, the records for
which are maintained by state or l-ocal agencies and, therefore, are
outside the scope of the Act. You should contacL the pertinent
state or local agency for a response to your request.

The Freedom of Informat.ion Act only applj-es to records already in
exist,ence and does not require an agency to conduct research, create
new records, or answer questions presented as FOIA requests.

Your request concerns materia1 which is publicly available through
the Government, Printing Office. You can obtain/purchase a copy of
the requested material- by writing to the Superintendent of
Documents, U.S. GovernmenE Printing Office, Washington, D.C. 20402.

This office is continuing its work on the other subject/di-stricts
mentioned in your request

This is the final- action my office wil-I take on your request.

tl

tl

Sincerely,

6.

7. txl

,Zrd-t'c/'< X-4
Suzanne Little
Assistant Director
FOrA/PA UnlL

Form No. 005A - 3/00
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U.S. Department of Justice

Criminal Division
Office of Enforcement Operations

(202) 676-0307 9lash.ia.gXoa, D.C. 20530
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cRM-20000926F

Ms. Elena Rut.h Sassower
CenE.er for Judicial Accountability
P. O. Box 69 , Gedney Stat,ion
White Plains, New York 10605-0059

Dear Ms. Sassower:

This is in response to your Freedom of fnformation Act
request dated May 1, 2000, Lo Lhe Office of Informat,ion and
Privacy. Your request was forwarded to this Office for a
response to your inguiry regarding the jurisdict,ion for the
Department. of Justice to investigate and prosecute state
glovernmental corruption. f regret t.he delay in this response.
Your request has been assigned file number 200000925F. Please
refer to this number in any future correspondence with this Unit,.

I am advised that there is no specific sLatutory authority
for federal prosecutions of state official-s. When such
prosecut,ions are undertaken at, the federal 1eve1 they are based
upon one or more federal criminal 1aws. Such statutes include
the Hobbes Act, 18 U.S.C. S 1951-, which covers extort,ion by
public offj-ciaIs, and the Travel Act, 1-8 U.S.C. S 1-952. Other
general offenses, such as mail fraud, l-8 U.S.C. S 1-34L, mdy also
be charged against state officials, when appropriaLe.

If you treat this response as a denial you have a right to
an administ,rative appeal of this determination. Department.
regulations provide that such appeals must, be filed within sixt.y
days of your receipt of this letter . 28 C. F. R. 1,6 .9. Your
appeal should be addressed to: Co-Director, Office of
Informat.ion and Privacy, Flag Building, Suite 570, United States
Department, of ,Just,ice, Washington, D.C. 20530. Both the envelope
and the letter should be clearly marked with the legend "FOIA
Appeal. " If you exercise this right and your appeal is denied,
you also have t.he right to seek judicial review of t.his action in
t.he federal judicial district (1) in which you reside, (2) in



which you have
records denied

-2-

your principal place of business, (3)
are locat.ed , ot (4) for t,he District

in which the
of Columbia.

Sincereiy, , ,/./z:-77--- '/'/no'7' 4- /Z4r'//;'7->( ' ' /'/ //
v/ '/Thomas l./ tttctntyr€, Chie

Freedom of Informat,ion/frivacy Act Unit
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September 8,2000

Co-Director
Offrce of Information and Privacy
Flag Building, Suite 570
Department of Justice
Washington, D.C. 20530-0001

RE: Freedom of Information Act Appeals
(l) oP/o0-Ross8

MAP:CLM:BB
(2) CRM-2o0ooe26F

Dear Co-Director:

CJA has received no response from you to our July 13, 2000 letter appealing from
the partial denial of a Freedom of Informdion Act request. For your convenience,
a copy of that July 136leser of appeal is annexed, as are the relevant documents it
appended: CJA's May l, 2000 F.O.I.A letter and the May 26,20O0 letter of
Melanie Ann Pustay, Deputy Director of the Offrce of Information and Privacy

[OP/00-R0558 MAP:CLM:BB], denying CJA's request for "a copy of the rules
and regulations that the United States Attorney General was required to
promulgate... pursuant to 28 USC $528".

According to the Freedom of Information Act Reference Guide, posted on the
Justice Department' s website:

"LJnder the FOIA, the Office of Information and Privacy is required
to make a determination on your administrative appeal within twenty
business days." (emphasis added)
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As reflected by the enclosed copy of the certified mail/retum receipt, the Justice
Department received CJA's fury t:ttr letter of appeal on July 176. This would
mean thatyour determination was "required" by August l4m. We would, therefore,
appreciate your clarifying whether a determination was ever sent to us - as we have

received none.

Additionally, by this letter CJA appeals from the August 30, 2000letter of Thomas
Mclntyre, Chief of Freedom of Information/?rivary Act Unit [CRM-20000926F7,
belatedly responding to the balance of CJA's May ls F.O.I.A reques! which Ms.
Pustay had forwarded to the Criminal Division and the Executive Office for the
United States Attorneysr.

Mr. Mclntyre's August 306 letter misstates CJA's request. It is not an "inquiry
regarding the jurisdiction for the Department of Justice to investigate and prosecute
state govemmental comrption" - as if CJA was making a general inquiry into
jurisdiction about which we had no knowledge. Rather, CJA's May lo letter makes

an afflrrmative statement as to the specific jurisdiction ofthe Public Integrity Section
of the Justice Department's Criminal Division and of the U.S. Attorneys "to
investigate and prosecute state governmental comrption which, because it involves
high-ranking and powerful state officials and state agencies, is not investigated and
prosecuted on the stiate level." It was as to this that CJA requested "records and/or

information".

Mr. Melnfie's August 30tr letter does not deny the correctness of CJA's
affrrmative assertion that the Justice Department has jurisdiction where *high-

ranking and powerful state offrcials and state agencies" are able to thwart state

investigation and prosecution by reason of their power and influence. Nor does his
letter assert that there are no "records and/or information" relative to such
jurisdiction. This then is the basis for the appeal.

Much as Mr. Mclntyre relied on advice from an unidentified source for the
information he provides in the second paragraph of his August 306letter, he surely
could have obtained properly responsive information - and records - from, inter
alia,the Public Integrity Section itself.

' By form notice dated June 15, 2000, the Executive Office for the United States Atorneys
advised that it had fonvarded CJA's FOIA request "to Criminal Division for a direct response".

[copy enclosed]
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Finally, notwithstanding the inadequacy of Mr. Mclntyre's August 30tr letter, it
underscores the bad-faith natrre of Ms. Pustay's excuse for denying CJA's May ld
FOIA request, to wit, *FOIA does not require federal agencies to compile
information or conduct research... This information may be available at a public
library." Obviously, much as Mr. Mclntyre identified that he had been *advised that
there is no specific statutory authority for prosecutions of $ate officials", Ms. Pustay
could have identified whether the "rules and regulations" sought by CJA's May 1*
letter exist. Mor@ver, if she was not going to come forth with a copy of those
"rules and regulations", as CJA's May l* letter requeste4 she could, at leasf have
provided the pertinent citation reference to facilitate CJA's locating them "at a
public library" - as may be seen from Mr. Mclntyre's citation to illustative statutes
for {bderal prosecutions.

Yours for a quality judiciary
and government integrity,

ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountability, Inc. (CJA)

Enclosures



U.S. Department of Justice

Office of Information and Privacy

Telephone: (202) 5 I 4-3 642

Ms. Elena R. Sassower
Center for Judicial-

Accountability, Inc -

Post Office Box 69
Gedney Station
White Plains, NY 10605-0059

Washington, D.C. 20530

Re: Appeal No. 00-4338
cRM200000926F
RLH: RK: KMF

Dear Ms. Sassower:

you appealed from the action of the Criminal Divisi-on on your
request for access to records pertaining t.o "the specific
jurisdiction of the Publ-ic Integrity Section of the Justice
DepartmenL's Criminal Division and of the U.S. Att.orneys to
investigate and prosecute state governmental corrupt.ion whj-ch,
because it. involves high-ranking and powerful state officials and
state agencies, is not investigated and prosecuted on the sLate
l-evel . "

After carefully considerlng your appeal, I have decided to
affirm the Criminal Division's action on your request. The Freedom
of Information Act does not require federal agencies to answer
inquiries or create records in response to a FOIA request, but rather
is limited to requiring agencies to provide access to reasonably
described, nonexempt records, NLRB v. Sears, Roebuck & Co., 421- U.S-
132, L62 Q915); Zemanskv v. EPA, 757 F-2d 569, 574 (9th Cir. 1985) '
Nevertheless, by lett.er dated August 30, 2000, the Crimina] Di\risr,on
did inform you that there is no specific statutory authority for
federal prosecutions of state officials. In this letter, the
Criminal Division also explained that. federal prosecutions of this
kind are usually based upon one or more of the federal criminal- laws
t.hat were cited for your reference. As a result of discussions
between Criminal Division personnel and a member of my staff, I have
learned that this response is correct. Furthermore, other t.han the
federal criminal laws cited in the August 30 letter, I am unaware of
any specific statutory aut.hority that enabl-es the Publ-ic Integrity
Section. of the Criminal Division to prosecule state officials.

$
,f

-Ir
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Tf you are dissatisfied with my action on your appeal, you may
seek judicial review in accordance with 5 U,s.c. s 552(a) (4) (B).

Richard L.
Co-DirecLor
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