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Monday, August 14, 1gg5

To the Editor

Comm'n Abandons
fnvestigative Mandate
^ Yoy front-page article, ..Funding
Cut Seen Curbing Disciplininn ol
Judges," (NYIJ, Aug. l) liuoilr"nu
chairman of the New yoik State Com_
misslon on Judicial Conduct as saying
that budgg! -qul$ are compromiiing
the commissidn's abiti$ to-'carry ou-tq'its constitutional mandate." ihat
mandate, delineated in Article 2-A of
the-Judiciary law, is to ,.lnrresUgate"
each_complaint against fudges anlA iu-
diclal candidates,.,the only orceptlbn
being where the, commisiion,.dleter-
mines that the complaint on its.face
lacks merit" (t41.t1.

.Yet, long ago, in the very period
when your article shows thetohmis-
sion had more than ample resources
- and indeed, was, thereafter,' re-
questing less funding - the commis-
sion - fettisoned such lnvestigative
mandate by promulgating a rule (22
NYCRR t7000.3) converting its min-
datory dyV go an or rtional one so that,.
unbounded by any standard and with-
out investigaiton, it could arbitrarity
dismiss judicial misconduct com-
plaints. The unconstihrtlonal result of
such rule which, as written, cannot be
reconciled with the statute, is that, by
the commission's own statistics, it
dismisses, without investigadon, over
100 complaints a month.-

Foryears, the commission has been
accused of going after small town ius-
tices to the virhral exclusion of thbse
sitting on this state's higher courts.
Yet, until now, the confidentialitv of
the commission's procedures has'pre-
vented researchers and the miaia
from glimpsing the kind of faciallv-
meritorious complaints the commii-
sion dismisses and the protectionism
it practices when the complained-of
judge is powerful and politically_con-
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nected. Howe,ver, the Center for Jirdi-
cial Accountabitity Inc., a not-for-
p r o f  i t ,  n o n - p a i t i s a n  c i t i z e n s '
organization, has been developing an.
archiv-e. of duplicate copies of Jucn
complaints. Earlier this year, we un_
dertook a constitutional challenge to
the commission's self-promulg"ated
nrle, as written and applied. Our-Arti_
gte JA-petition annexed copies ot eilnt
facial ly-meri tor ious iomplat i ts
against high-ranking judges fiied with
the commission sincl tbgg, att sum-
marily dismissed by the commisison,
with no.finding ttrht the complaints
were facially without meril

ln "round one" of the litigaiton,
Manhattan Supreme Court J"ustice
Herman Cahn dismissed the Article Zg
proceeding in a decision reported on-
the second-front-page of the July 3l
Law Joumal and reprinted in fuli. By
his decision, Justice Cahn, ignoring
the fact that the commission-was ln
default, held the commission's self-
promulgated rule constitutional. He
did this by ignoring the codrmission's
own explicit definitjon of the term ..in-
vestigation" and by advancing an ar-
gpment ne\rer put fonrard bv the
commission. As to the unconstitirtion-
ality oI the rule, as applied, demon-
tF"tgd b-y the commisiion's sur lmary
dismissals of the eight facially-nrerito-
rious complaints, Justice Catrn held,
without any law to support such ruling
and by misrepresenting the factual
record before him, that ..the issue is
not before the eourt."

The public and legal community are
e^ncouraged to access the papeis in
the Article 78 proceeding'fr6m the
New York County Clerk's oftice (Sas-
sower u. Commissrbn, .,r,95-1ggl4l) _
including the_many motions by citizen
intervenors. What those pafers un-
mistakably show is that the commis-
s ion  pro tec ts  judges  f rom the
consequences of their judicial miscon-
duct - and, in turn, is protected by
them.

Elena Ruth Sassower
White Plains, N.Y.
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