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much as you did at the out,seE of the case when t.here

were opening sLatements.

And then the f ina l  phase is  de l iberat ions,  where

the case is Ehen turned over to you for you to take into

the juryroom and d.eliberate

Given the t ime today, werre now at about 1:54

or so, and it was brought to my attention l-ast week that

there were problems for at least two of you with regard

to th is af ternoon's schedul i rg,  what I  am going to do is

t h i s .

With the understanding that. we wil l begin

prompt ly tomorrow at  9 :45 ,  I  am going to release you now

to, to go for the day.

So that the schedul ing conf l ic t ,s that  eertain

of you had for th is af ternoon I  bel ieve wi l l  be,  they

wi l l  no  longer  ex is t .  A l l  r igh t .  So  I 'm go ing  to

excuse you f or t,he day. Just a minute.

Why don't we begin with juror seven. Would you

please come down? Counsel .

(Bench Conference)

THE COURT: That,s okay, let  everybody get here

f i rst .  Now after having gone through al l  of  that ,  i t

seemed to me that you might be indicating to me that

your  conf l i c t  had been reso lved.

'JUROR NO. ' l :  f  have my oldest take of f  .
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THE COI]RT: So

JI'ROR NO. 7

i n .

THE COURT:

, ,.IUROR NO. 7

to the doctor.

THE COURT:

JI'ROR NO. 7

THE COURT:

Al l  r ight .  i luror 8.

I  just  caI led before I  came back

Very  we I I .

She's going to take my wife today

Thank you.

So I  can  s tay .

Okay, f appreeiat,e hearing that.

JI'ROR NO. 8 Your Honor, with all due

respect to everybody, r thought your offer of a letter

from you to t,he county school system was a very

reasonable of fer .  I  would be happy to go with that .

And in f  act ,  i t  would be better for  my class of

27 i f  I  got  back there tomorrow.

THE COURT: Very weII .  Good. ,  I ,m glad to hear

that.  I f  you wouLd step back up, step back.

(Open Court )

THE COITRT: We]I ,  the Court  has received a

pleasant surpr ise,  in that  the schedul ing conf l ic ts that ,

r had previousry heard about have been resolved.

Therefore,  r 'm going to excuse you for about i_5

minutes,  dur ing which r ' l - r  have conversat ion wi th

counsel
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When you come back I will give you instructions

and then we will hear the closing stat,ements and then

I '11 turn the case over  to  you.  How's  that? Very weI I ,

thank you.

(Thereupon the jury returned to the juryroom at

l - : 5 5  p . m . )

THE COURT: A11 r ight ,  let 's  have some

brief  d iscussion on the proposed jury instruct ions.

Clear ly,  Rule,  I  canrt  remember whether i t  is  30 or 3l- .

, Jus t  a  minu te .  Yes .

C1early,  Rule 30 al lows that I  may in my

discret ion charge the jury before or af ter  c losing

arguments, and my preferenee. frankly is to charge them

before.  And we wiLl  have closing arguments thereafter.

Very wel l - .

Ms.  Sassower ,  the  d . i scuss ion  o f  ju ry

instrucEions ean be a eompl icated, technical ,  lega1

process. I  would ask that you defer to Mr.  Goldstone to

handle th is part  of  t .he,  th is part .  of  the case. ThaL of

course is your choice.

MS. SASSOWER: Your Honor, I spent the past

hour locked up.

THE COURT: Riqht. .

MS. SASSOWER: I  have made notes on the issue

of these jury instruct ions.  I  am hungry.  f  would

1293 7oo
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appreciate if perhaps I might, have a little bit of time

to collect my papers, to put something in my stomach so

t .hat  I  can address t ,h is .

THE COURT: Very well. The choice for you to

spend lunch in t.he lockup eame aE a eonsequenee of your

direct  v io lat ion of  my orders.  Theref  ore,  the f  act  t ,hat

you havenrt  eaten is not a problem thaE I  caused.

Similarly, I have no understand.ing of whether

you made notes or where they are. But I 'm prepared to

proceed r ight  now with discussion of  these jury

instruct ions

MS. SASSOWER: Just hold on please. Would you

stand by me please?

MR. GOLDSTONE: Sure

MS. SASSOWER: Did you wish me to go Ehrough

some o f  my ob jec t ions?

THE COURT: No, I dont t . The, the faet remains

that, many of these instructions are our standard

instruct ions.  Do t .hey have copies of  th is? A1I r ight .

The int . roduct ion,  the funct ion of  the Court ,

furnishing the jury wi th a copy of  the instruet ions,  the

elect ion of  a foreperson.

MS . SASSOWER: Excuse R€, when you

THE COURT: I 'm going through the jury
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instruct ions r ight  now.

MS. SASSOWER: I  th ink i t  was a mistake

providing the jury with did you mean informa, the

informat ion?

THE COURT : No, I said instrrrctions and that ' s

what I  meant.

MS . SASSOWER: Okay

THE COURT: Proceeding forward.. Unanimity,

exhibits, communications between the eourt and jury

dur ing jury del iberat ions,  media reports,  verd. ict  form,

court proceeding during del_iberations, taking the

verd ic t ,  a l te rna te  ju ror ,  func t ion  o f  the  ju ry ,  a l1  o f

those are standard inst,ructions to which there could not

poss ib ly  be  an  ob jec t ion .

those?

MS . SASSOWER: I have an obj ect,ion, your Honor.

THE COIJRT: Your objection is to which one of

MS . SASSOWER: .Tury instruction number f ive

about the informat ion is not evidence.

THE COURT: We have not even gotten to that

po in t  ye t .

MS.  SASSOWER:  A11 r igh t .

THE COURT: Does she have a copy of this? Mr.

Goldstone?

MR. GOLDSTONE: Yes, Your Honor.

1295
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THE COIIRT : Apparently she' s looking at a

doeument that  I 'm not discussing. These instruct ions

have been draf  t ,ed several  t imes.

MS. SASSOWER: fs th is the proceedings? Oh,

f ' m  s o r r y .

THE COURT: Very wel l .

MS. SASSOWER: Oh, th is was when I  was Locked

up that was provided to Mr.  Goldstone.

THE COURT: WelI, you weren't, here so he

did what stand- in at torneys do, which was to protect ,

your interests whi le you were locked up.

MS . SASSOWER: Are you saying that these

t.hings

THE COURT: Very well .

MS. SASSOWER: took place in my absence?

THE COURT: Absolut .e ly.  AbsoluteIy,  there

were d. iseussions that took place in your absence.

MS.  SASSOWER:  I t ' s  improper ,  I  ob jee t .

THE COURT: Very wel1.  Your object ion is

made fo r  the  record .  We ' re  here  to  d iscuss  ju ry

ins t ruc t ions .  A11 r igh t .  Th is  cour t room wi l l  no t  cease

because of  your ef for ts to deIay.

Now,  the ,  14  -  ju ry 's  reco l l -ec t ion  cont ro ls ,  l_5

- notetaking, al- l  of  those are standard inst , ruct ions to

wh ich  there  cou ld  no t  poss ib ly  be  an  ob jec t ion .

1296 703
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ELement,s of Ehe of f enee. This ie exactly the

same del ineat ion of  the elements as was st ipulated at

the outset of Ehe trial. The dif ference being t,hat, the

informat ion,  ds I  understand i t ,  has been amended.

The elements of the offense reflect the change

in the informat ion and the def in i t ions of  wi l l ingly dis,

and knowingly, disorderly and disruptive conduct and a

f ina l  c la r i f i ca t ion  as  to  speak ing  in  a  pub l i c  p lace  are

la id  ou t  here .

Ms. ,  Ms .  L iu,  I  I  1I  hear f rom you.

MS. I r IU: Your Honor,  the statement of  the

three elements of  the of fense are actual ly not the same

as the elements we st ipulated to and they're not qui te

the same as we set out in the amended information-

THE COURT: Make the changes right there so

that my law clerk can modify the, can make the typed

revis ions before we cal l  them back in.

MS . SASSOWER: I

THE COURT: Go, 90 and conf i rm so that we don' t

have this confusion as to which informat ion we're using.

MS. SASSOWER: Wil l  the jury be instructed t ,hat

t h i s  i s

or ig inal

a superseding revised informat ion,  not the

informat ion?

THE COURT: The jury is going to be instructed

these very instruct ions that you see here.based on

1297 7 0 4
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MS. SASSOWER: Are they going wil l the

information bear this date? Or what daEe

w i l l

evidenee.

evidence.

THE COttRT: The information itself is not,

MS. SASSOWER: I

THE COURT: The in format ion i tse l f  is  not

MS. SASSOWER: f t  rests on proseeut ion

documents

THE COI]RT: So ir, irres

MS . SASSOWER: that were not admitted into

evidence.

THE COURT:  Ms. ,  Ms.  Sassower ,  i f  you  donr t

intend to part ic ipate in the proceedings, then we can

accommodate you. Now, very wel1.

Ms. Liu,  wi th regard to the elements of  the

offense, that  has been addressed with tvts.  Pagani ,  Ry law

c lerk?

MS.  L IU:  Your  Honor ,  i t  has .  And I  be l ieve

we're al l  in underst .anding as to how that should read.

THE COURT: Very well , all right . Now 1-'I

reasonable doubt,  18 -  burden of  proof,  19 -  proof of

s ta te  o f  mind ,  20  -  on  or  about  p roo f  o f ,  2 l  -  the

nature of  the charge not to be considered, 22

1298 705



1

-t
a

3

4

5

6

7

I

9

1 0

Ll_

t 2

^  1 ?, / \

t 4

1 5

1 6

t 7

1 8

L 9

2 0

2 L

2 2

2 3

2 4

2 5

information not evidence, 23 - evidence of acts not

charged in the information?

MS. LIU: Your Honor?

TI{E COITRT: Yes .

MS. LIU: I  have something f ,d l ike to address

wi th  respec t  to  23 ,  i f  I  may.

THE COITRT: With respect to which one?

MS. LfU: Instruct ion number 23, your Honor.

THE COttRT: Yes

MS. LIU: fE says here that,  that  evidence was

admitted by the d.efendant sole1y for t,he purpose of

showing bias against  her.

THE eOItRT: Yes, right

MS. LIU: It appears to the government that in

some of the def endant, s testimony, that she was al_so

suggest ing that the L996 of fense and how i t  p layed out,

suggeSts that there was no intent on her part when she

a c t e d  i n  2 0 0 3

And we don't, have a problem with the

instruct ion the way i t  reads i f  she's not gonna argue

that what happened in L996 doesn' t  go at  a l - l  to her

i n t e n t  i n  L 9 ,  i n ,  i n  2 0 0 3 .

But. it seems to me that what she has suggested.

in her test . imony

THE COURT: Riqht .

1299 706
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MS. LIU: is that  because she was not

arrested for disrupt ion of  Congress, even though she

said somet.hing in the hearing in tgg6 t.hat she somehow

t,hought that in 2003, that if she said somet,hing in that

hearing she woul-d also not be arrested and that she was

not being disrupt ive.

I f  she,s t ry ing to make that argument,  your

Honor, then r think it should be refrected. in the

instruet ions

THE COURT: Very we1l. I think that the

governmentrs posi t ion on that is wel l  taken. And i t  is

s imply th is,  Ms. sassower,  and you can consuLt wi th tqr .

Goldstone on this point .

The evidence of  the L996 arrest  was in i t ia l ly

introduced to the jury not by the government. I

spec i f i ca l l y  ins t ruc ted  them not  to  do  so .  r t  was

introduced by you.

rt seemed to me, ds r heard the evid.enee, that,

your reason for bringing up the t99G event was because

you ber ieved tha t  a  b ias  ex is ted .  The cap ico l  po l i ce

was out to get you, that  they set you up, and that is

the reason for your even ment ioning L9g6.

r f  my und.erstanding is correct ,  and there is no

argument by you that you did not intend to test i fy in

2 0 0 3 ,  t h e n  t h i s  j u r y  i n s t r u c t i o n  w i l r  s t a n d  a s  i t  i s .

1 300 7 0 7
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MS. SASSOWER: I  am cIueless,  qui te f rankly,  €rs

t ,o what you are referr ing to.  I ,  the Ylay 21st,  39-page

fax  to  U.S.  Cap i to l  po l i ce ,  Detec t ive  Z immerman,  cou ld

not to be clearer in saying that, the 9, what, took place

in L9g6 was the preeed.ent.

That a respectful  request to test i fy,  a request

to  be  permi t ted  to  tes t i f y

THE COURT: Let me just ask you the question

simply put.

MS. SASSOWER:

ar res t , .

THE COURT: The question simply put is

this. fn your elosing argument, do you intend to argue

that you did not, intend to disrupt, did you, did not

intend t ,o test i fy or disrupt the,  the proceedings?

MS.  SASSOWER:  That rs  r igh t ,  I  d id ,  the ,  as

ref leeted by the 39-page fax,  my intent was simply to

respectful ly reguest to be permit ted to test i fy i f  the

chairman did not, independent,ly inquire whether there was

anyone present who wished to give test imony.

THE COURT: Ms. Liu

MS. LIU: Your Honor,  i t  s t i l ]  seems to me that

the argument Ms. sassower is making is that  when she did

s o m e t h i n g  i n  L 9 9 6 ,  s h e  w a s n t t  a r r e s t e d .

When she did something simi lar  to what she did

1 301 7 0 8
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i n  L996,  in  2003,  she there fore  had no  reason to  th ink

that she would be arrest,ed because she would not, be

disrupt. ing Congress.

THE COURT: And therefore, she would be arguing

ef fect , ively an absenee of  intent in 2003.

MS.  L IU:  That ' s  r igh t ,  Your  Honor .  And so

because of  that ,  I  have t ,wo suggest ions,  which is that

perhaps we should say in this jury instruction that the

evidenee was admitted for the purpose not only of

showing bias against  Ms. Sassower but also because i t

goes t .o her intent,  i f  that 's what she intends to argue.

In addi t ion,  and this is looking forw4rd to our

rebuttal  c losirg,  i f  Ms. Sassower intends to argue that,

what happened in 1996 suggests that she had no int,ent in

2003, Ehen we woul-d respectful ly reguest to be able to

argue exact ly the opposi te,  that  what happened in 1-996

shows that she did in fact have the intent reguired for

th is  c r ime in  2003.

MS. SASSOWER: My, my contemporaneous May

THE COURT:  That , rs ,  tha t ' s  rea l l y  no t

MS. SASSOWER: 2l-st  f  ax

T H E  C O U R T :  I t ,  i t ' s ,  i t , s  n o t  a  p o i n t  f o r

discussion. The quest ion is dur ing your c losing

argument, are you going to make

MS . SASSOWER: To which f was not permitted to

7 0 91302
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t e s t i f y .

THE couRT: Are you going to make a statement

to the ef fect  that  because of  the manner in which the

L996 event played out,  that  you had no int ,ent ,  in 2003 to

disrupt the,  the eommit teers proeeedings.

MS. SASSOWER: r never intended to disrupt . r

intended to request respectfulry to be permit ted.  to

test i fy.  And my posi t ion was that that  could never be

deemed disrupt ion of  congress or,  or  d isorder ly.  r t ,s a

public congressional hearing

THE COURT: Ms .  Sassower,

Ms.  SASSoWER:  A respec t fu l  reques t  to  tes t i f y

by def in i t ion

THE COURT: Ms. Saseower,  the,  a l l  of  that

having been said, my concern is when you close the earre,

what is i t  that  you intend to express to the jury as

between the !996 events and those that occurred. in 2oo3?

Why are they relevant, the events in tg96?

MS. SASSOWER: Because at  the t ime f  said

that was precedent,  that ,  that  there was no basis for  me

to  be  ar res ted  s impry  fo r  reques t ing  t ,o  tes t i f y .

what happened in 1996 was eorrect .  The of f icer

requested me to be quiet. r was not removed, r hras not

arrest ,ed.  That was the proper procedure.

of f icer Jennings test i f ied that ,  he did not ask
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me to be removed. He told me to sit down. His was the

correct response. It was Sergeant Bignotti whose

response was not correct .

THE COURT: Very well . Ms . Iriu, given t,hat,

argument, given that argument, whatrs your position?

MS. LfU: Your Honor,  g iven that argument,  i t

seems to me that the evidence of  1,99G is being admit ted

by the defendant for something else other than showing

bias against  her.

MS. SASSOWER: I

MR. MENDELSOHN: Your Honor, perhaps I can make

a suggestion that perhaps we can add to say that the

evidenee wds admit ted for var ious eol lateral  purposes.

MS. SASSOWER: What col lateral?

MR. MENDELSOHN: Col lateral  purposes such as to

show mot ive,  opportuni ty,  intent,  which are th ings that

the government is s'eeking to introduce.

In addi t ion,  the evidenee was admit ted to,  to

i l lustrate bias t rhat t .he defendant craims existed..  so

i f  we can perhaps accommodate both interest ,s in th is

very eompl icated Drew/Tol- iver analysis.

Honor.

THE COURT: Ms.  L iu

MS. LfU:  We wouLd be f ine wi th  that ,  your

THE COURT: Very weII. Then as f sit here on

1 304 7 l L
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the bench, why don't you eome up with some restatement

of that sentence. Make the change right there on your,

on your copy.

rt seems to me that given the representations by

Ms. sasgower 's at torney adviser,  that  there might be

some accord reached wit,h regard to the use of the

evidence.

C1ear1y, this jury has heard. numerous times

about i ts instruct ion 23, Ms. Liu,  has heard several

times about the events of agg6

M S .  L I U :  Y o u r  H o n o r ,  w h a t  I , 1 1  d o ,  I , l l  m a k e

the changes. r '11 pass them over to Mr.  Gordstone and

Ms.  Sasgower .

THE COIJRT: Very well .

MS. SASSOWER: I  would

was not,  permit ted to test i fy as

39-page May 21s t  fax  re f lec t ing

Detective Zimmerman and Officer

t.he ]-996 arrest,

remind the Court, that I

to the content. of that

my conversat.ion with

Lippay with respect, to

THE COURT: So noted. Now jury instruct ion

number 24, statements and quest ions by counsel  ,  2s

inadmissible and str icken evidence.

Number  26  -  de fendant 's  se l f  representa t ion ,  27

-  d i rec t  and c i rcumstant ia r  ev idence,  2g  -  c red ib i r i t y

o f  w i tnesses ,  29  -  number  o f  w i tnesses ,  30  -  de fendant

1 305 71,2
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as witness, 31 -  Iaw-enforcement of f icers,  test imony and

32 - punishment not, relevant.

A11 of  those are standard inst , ruct ions and r

eannot fathom a val id object ion to any of  those.

Now with regard to you, re sti l l  working on

number l-9 - so when you're done with your proposed

change, 1et me see i t  and r  wirr  approve i t  or  not .  r rm

s o r r y ,  i t ' s  n o t  1 9  ,  i t  t  s  2 3  .

MR. MENDELSOHN: your Honor

THE COURT: yes?

MR. MENDELSOHN: With respecL to a couple of

the instruetions, w€ found some t14>os

THE COURT: yes

MR. MENDELSOHN: .Tury instruction number 13 ,

the second l ine of  the f inal  paragraph.

THE eOItRT: Thirteen?

MR. MENDELSOHN: yes, your Honor. fn

determining the facts,  the jury is reminded that before

each member was accepted and, it shourd say sworn to act

a s  a  j u r o r .

THE couRT: welr, do you have the right one,

Mr.  Mendel-sohn? Because my 13 is the funct ion of  the

jury.  Am I  incorrect  here?

MR. MENDELSOHN: No,  that  '  s  correct ,  your
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THE COLIRT: Where are you now?

MR . MEIIDELSOHN: Fina1 paragraph .

THE COURT: A11 right.

MR. MENDELSOHN: fn determining the

facts, the jury is reminded that before each member was

accepted and

TI{E COURT: Sworn, got it. Okay, any others?

MR. MENDELSOHN: yes, your Honor. In the jury

instruct ion number 26 -  defendant 's sel f  representat ion,

the defendant has the right to choose not to have

eounsel  and, space, to represent hersel f .

THE COURT: Yeg, spaee in the seeond l ine.

Have i t .

MR. MENDELSOHN: Thatrs al l  f rom the

government, Your 
.Honor.

THE COURT: Very wel1,  a l l  r ight .

MS.  L IU:  Your  Honor ,  I , ve  now f in ished my

proposed correct ions to number 23. rrve handed i t  over

to  Mr .  Go lds tone and Ms.  Sassower .

MS.  SASSOWER:  f 'd  l i ke  i t  to  re f lec t  tha t ,  tha t

my position was t.hat there was no precedent for my

arrest  for  s imply request ing respectful ly to be

permi t ted  to  tes t i f y .

THE COttRT: Nobody eares what your position is

at this point. r am about to charge the jury and the

1307 _
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quest ion then becomes how do I  fa i r ly  do that.

The proposal made by your attorney adviser was

accepted by the prosecut ion,  noted by the Court .  That

is the only change to that  instruet ion that r tm going to

ent,ertain.

Now with regard to the hand-out that I have now

received from the defense, the defense has been placed

on notice for some time now that we would be reviewing

jury instruct ions.

And what I have here is a handwritten

defendant 's theory of  lhe case. This certainry is not

going baek to the jury in this form. r have not read it

so I '  11 comment on t ,he meri ts in a minute.  Mr.

Go lds tone.

MR. GOLDSTONE :  Yes, your Honor.

THE COURT: Would you do me the pleasure of

reading the paragraph that begins with Ms. sassower in

the form that i t  would be presented to the jury? I

cannot make out the various circlings and arrows and

inter l ineat ions

MR. GOLDSTONE:

THE COITRT: - -

MR. GOLDSTONE :

theory of  the case,  the

gonna read.

f  understand.

and so  fo r th .

Your Honor, the

relevant port ion

defendant 's

i s  w h a t  I r m

1 308 7 j . 5
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THE COI]RT: Yes .

MR. GOLDSTONE: I 'm gonna skip the

THE COURT: Yes

MR. GOLDSTONE: prefatory paragraphs. Ms.

Sassower ,  a  c i t i zen  w i t ,h  a  s t rong,  a  c i t i zen  w i th  a

strong interest  in judic ia l  nominat ions and who is co-

founder and coordinator of a non-profit named Center for

Judic ia l  Aeeountabi l i ty ,  respectful ly askd the presiding

chairman, Senator Chambliss, following adjournment of

the Senate .Iudiciary Committee hearing on May 22nd 2OO3 ,

whether she woul-d be al lowed to test i fy at  that  publ ic

hear ing.

THE COURT: And just for the reeord, read the

f inaL paragraph as wel I .

MR.  GOLDSTONE:  A c i t i zen ,s  respec t fu l  reques t

to test i fy fo l lowing ad. journment of  the publ ic hear ing

is not disorderly and disruptive eonduct as it does not

hinder or interfere wi th the peaceful  conduct of

government business.

THE COURT: Very wel I .  Thank you, Mr.

Goldstone. Now, is there any object ion to onee the,

the form is sat isf ied,  is  there any object ion by the

government.  to the content of  th is statement of  the case,

theory of  the case?

MS. LIU: Your Honor,  w€ do objeet to i t .  your

1 309 7'J,6
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Honor had asked for jury insLructions to be submitted on

Thursday evening so t,hat we can talk about them wit,h

plenty of  t ime lef t

We senE everything that we intended to hand

over to t,he j ury. We gave that to the def ense on Friday

morn ing .  Th is  i s  the  f i rs t  t ime t .ha t  we ' re  see ing  th is .

We havenrt  had a chance to fu l ly  look ie

through. We havenrt had a chanee to eome up, you know,

including writ ing our own theory of the case.

And there's absol-utely not,hing in th is document

that Ms. Sassower or Mr.  Goldstone cannot address in

argument.  What th is is is a wr i t ten version of  Ms.

Sassower '  s c losing argument.

MR. GOLDSTONE: Your Honor, I need to

address.  The defense, the defense test imony, cross-

examinat ion just  coneluded.

We were adjusting the d.efense theory of the

case dependent on the Court 's  compl icated rul ings wi th

respect to compl icated evident iary matters and exhibi ts.

MS. SASSOWER: Excuse me .  I  ,  exeuse me. I  do

not authorize

THE COIIRT: I don't, care what you authorize.

MS. SASSOWER: my legal  adviser to speak

THE COURT:  I 'm,  I

MS.  SASSOWER:  because tha t ' s  no t  my
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p o s i t i o n .

THE COITRT: WeLI .  I 'm giv ing

MS. SASSOWER: There is nothing compl icated

about th is case.

THE COURT: Ma'am?

, MS. SASSOWER: This case should have been

reso lved w i thout  t r ia l - - -

THE COIIRT: Ms . Sassower,

MS. SASSOWER: because . it needed to be thrown

ouE on the papers.

THE COIJRT: Ms. Sassower,  would you l ike to be

stepped back or woul-d you like to sit down?

MS. SASSOWER: You are not authorized to speak.

MR. GOLDSTONE : Understood.

THE COLIRT: Verv wel l  .  Mr.  Goldstone?

MR. GOLDSTONE: Yes, Your Honor

TIIE COURT: Continue. If this theory of the

case is going to be in any way entertained by this

Court ,  I  want you Uo explain i t  to me now and I 'm

order ing you to do so.

I{R. GOLDSTONE: Irm happy to do so, Your Honor.

Your Honor, w€ have a very simple theory of the case.

There are three elements the government must prove in

t h i s  c r i m i n a l  c a s e .

The f i rst  e lement,  w€ deny. We say that the
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defendant did not wiIIfully, knowingly engage in

disorderly and disruptive conduct within the U.S.

Capitol  Bui ld ing.

Seeondly, the government has a seeond element

which we dispute.  And we state very,  very plainly

defendant had no intent to impede or disrupt or disturb

the order ly conduct of  a session of  Congress.

Thirdly,  we argue, Your Honor,  Ms. Sassower,s

conduct did not hinder or interfere with t.he peaceful

conduct of  governmental  business.

We then go on to say her manner of expression

was not ineompatible with the normal aetivity of that

part icular place at  that  part icular t ime

And then, Your Honor,  I 've already read the

fourth paragraph. I 'm happy to read it again or I can

skip

THE COURT: You ean skip that .

MR. GOLDSTONE: beyond t,hat . And our f inal

concluding paragraph on our proposed theory of the case

ac tua l l y  f ' ve  a l ready  read tha t .

THE COURT: Yes

MR. GOLDSTONE: If you want, Your Honor, wants

me to  read i t .  aga in ,  I 'm happy to  read tha t  aga in .

THE COURT: No,  f  don ' t  need to hear  that

agar_n.

1312 71_9
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MR. GOLDSTONE: Thank you, your Honor. .

THE COIIRT: Very wel l ,  Ms. Liu?

MS. LIU: Your Honor,  in looking at  th is

again, we wouldn't have a problem with send.ing this back

to the jury with everything up to the point where the

document says Ms. Sassower

THE COIIRT: Yes

MS.  L IU:  i s  a  c i t i zen  w i th  a  s t , rong

i n t e r e s t .

THE COURT: Yes.

MS. LIU: The f i rst  part  of  th is document

simply addresses the elements of  the of fense.

But we do take issue with the paragraph that begins Ms.

Sassower and part icular ly wi th the 1ast paragraph, a

c i t i z e n r s  r e s p e c t f u l  r e q u e s t  t o  t e 1 ,  t e s t i f y  f o l l o w i n g

adjournment of a pubric hearing is not disorderly and

disrupt ive conduct.

r  th ink that 's an argument of  law. r t ,  s certainly not

w e l l  e s t a b l i s h e d  t h a t  t h a t , s  t h e  c a s e .

THE COttRT: Wel l ,  f  wi l l  make the, the rul ing

as  fo l lows:  That  r  be l ieve  tha t  Ms.  L iu 's  po in t  i s  we l l

taken. That t ,he f i rst  four that  Looks l ike sentences,

i f  you wi1I ,  of  th is document,  that ,  is  i tems number one

and two,  r  w i l l  read to  the  ju ry  as  the  de fendanL,s

theory of  the case.

1 3 1 3  
7 2 0
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The paragraph beginning Ms. Sassower that Mr.

Goldstone read into the record,  and the forrowing

paragraph beginning, a c i t izenrs respectfur request to

testify, those two paragraphs wil l not be read. to the

jury and wil l not, wilr not, be given to the jury as an

instruct ion in the defend.ant,s theory of  the case.

:
Excuse me. Very wel l  .

.  MR. GOLDSTONE: We,d l ike to note our

object ion for  the record,  your Honor.

THE COURT: you have and it is preserved..

MS.  SASSOWER:  And I ,d  l i ke  to  jus t ,  c la r i f y

that the proposi t ion,  as stated by me, was considerably

stronger than that stated. by Mr. Goldstone

THE COURT: WelI ,  that  '  s  because Mr.

Goldstone is an of f icer of  the court  and und.erstands

MS . SASSOV'IER: Ah - -

THE COURT:  - -  what  he 's  do ing .  Ms.  Sassower ,

r  don' t  care what your proposi t ion is.  r  don,t ,  want to

hear  f rom you a t  th is  t ime.  p lease be  seat ,ed .  A l r

r igh t .  Now wi th  regard  to  changes.  A l l  r igh t .

MS. LIU: your Honor,  ean we inquire as to

where you intend to read, where in the instructions you

intend to place the defendant,s theory of  Ehe case?

THE eouRT:  r '1 r  en ter ta in  d iscuss ion  on  tha t .

r t  seems to me that i t  would appropr iately be placed,

1314 7 2 I
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and I'm open to suggestion on t,hat .

But it should be, it shouldn, t precede the

elements of the case or reasonable doubt or the burd.en

of proof.  r  th ink that  i t  can fol low those three

instructions however.

So in addi t , ion to al l  of  the prel iminary

informat ion that the jury receives,  e lements,  reasonable

doubt, t,he burden of proof . And then my proposal wourd

be to then state what the defendant,s theory of  the ease

i s .

Then we would resume with proof of state of

mind, on or about, nature of the charge not to be

eonsidered and so forth.

MS . LIU: your Honor, since the defendant , s

theory of  the case doesn' t  make ment ion of  her intent,

perhaps we should put i t  r ight  af ter  the instruct ion on

proof of  state of  mind.

THE COURT: Very we11, I  th ink that ,s

reasonabl-e and f  wiLI  do that.

MS.  L IU:  And f ina l l y

TIIE COURT: A11 right. '

MS. LIU: from the government, your Honor,

wi th respect to jury instruct ion number .  23.

THE COIIRT: Yes .

MS. LfU:  We,ve made the changes that  we th ink

1 3 1 5  7 2 2
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are appropr iate.  I  passed i t ,  to Mr.  Goldstone and Ms.

Sassower and i t ,  was passed back to me. I ,m not qui te

clear as to whether they're in any sort ,  of  agreement.

Wou1d you l ike to see i t?

THE COURT: yes,  I  wou1d.

MS. LIU: Your Honor,  there is some

disagreement about th is but I  can pass i t  up.

TIIE COURT : Very wel l , pdss it up .

MS. SASSOWER: I t  is  unpreeedented,

unprecedented.

THE COURT: Mr.  Goldstone

MR. GOLDSTONE: yes, your Honor.

THE eouRT: since r asked you to be involved in

this technicar legar presentat ion here,  is  the language

that is handwri t , ten here,  is  th is language that you fel t

would address the recommendation that you had met, made

to me?

MR. GOLDSTONE: I do, your Honor

THE COURT: Very well . Very well . The

sentence wi l l -  read as fo l lows: That intro,  in,  evidence

was introdueed by the defendant for the purpose of

showing t,he def endant' s intent or any bias against her.

A l l  r i g h t .

M S .  S A S S O W E R :  T h a t r s  n o t  c l e a r .  ,

THE COURT: Yes .  Okay.  WeI l  ,  Ms .  Sassower,



1

6z

I

4

q

6

I

I

9

L 0

1 l -

l 2

1 3

L 4

L 5

L 6

t 7

1_8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

1317 724

please si t ,  down.

MS . SASSOWER: Are we going to talk about t,he

exhibits that are in evidence?

THE eOItRT: Very weI1,  that 's a point  wel l

taken. i lust a minute. Do we have arl right. r have

the governmentrs exhibi t  1 ist ,  one, two, three and four.

A11 of  these exhibi ts were admit ted into

evidenee . Do. we have the original versions of t,hese

phot,ographs and the videotape? we have that available?

MR. MENDELSOHN: We do, your Honor

THE couRT: wourd you mind turning it over to

the courtroom cIerk,  Ms. Frankl in? A1r r ight .  These

are Government, s Exhibit L, 2 , 3 and 4 which have

already been received into evid.ence. very welr. Now,

with regard to the defense exhibi ts.

Ms-  SASSowER:  we have the  sub jec t  p ro f i le .

oh, number Ewo, the subjeet prof i le prepared by special

Agent Lippay. Number t,hree , three, def endant , s May 19th

fax to senators schumer and cr inton. Four,  defend.ant,s

May L9th fax to chairman Hatch and ranking member Leahy.

Seven,  r igh t ,  Spec ia l  Agent  L ippay ,s  May 21s t

fax  to  spec ia r  agent  o r  por ice  o f f ieer .  N ine ,

defendant' s May 22nd memo to chairman Hatch and ranking

member Leahy.

THE couRT: r 'm gonna go through this again.
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Don't  worry about i t  r ight  now, we'1I  go back through i t

in a second. Al l  r ight ,  number 9.  What,s the next one?

MS. SASSOWER: Fi f teen, defendant,  s May sth

memo to chairman Hatch and ranking member Leahy. Excuse

me. Thir ty-s ix,  d.efend.anE,s 39 -page May 21-st  1et ter to

Capit ,o l  pol ice Detect ive Zimmerman.

Th i r ty -n ine ,  excuse me,  r igh t ,  r igh t ,  f 'm sor ry ,

what,? Yes, yesr 1r€s.  Oh, okay, 36 is defendant,  s 39-

page May 21st let ter  to Capi to l  pol ice Detect ive

Zimmerman. Thirty-seven, defendant, s April 23rd, package

to New York home st,ate Senator Clinton?

nIE eOItRT: Excuse me, exeuse me . That

package of materials that r had previously ruIed that

witnesses could not be quest ioned about,  the big packet

o f  mater ia ls  tha t  r  - -

MS . SASSOWER: Yes .

THE COURT: - - that waE here?

MS .  SASSOWER: Yes .

THE couRT: r t  was f ine for  you to prof fer  that

but that  packet is not coming into evidence.

MS . SASSOWER: Why is that, your Honor?

THE COURT: WeII ,  the content of  those

documents pertaining t .o the speci f ics of  your reasons

for  hav ing  th is  spec i f i c  judge d isqua l i f ied .

MS. SASSOWER: I t  shows the ser ious and

7 2 51 3 1 8
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substantial nature of my presentation.

THE COURT: VerY well .

MS. SASSOWER: As to which there needed. to be

f indinglof facts and eonelusions of law by eounsel at- 4

Senat,or Cl inton's of f ice,  by the Senate , fudieiary

Commit tee, by Senator Schumer's of f ice

THE COURT: Your record'  s made. I t '  s  not

a r

comlng ]-n.

MS . SASSOWER: Okay. I would point

out

THE COURT: It ' s not next exhibit

MS. SASSOWER: f  would point

THE eOItRT - f or entry into evidenee.

MS. SASSOWER: I  would point  out

THE COURT:  Ms.  Sassower ,  th is  i snr t  a

negot iat ion.  I  don' t  want to hear anything further

about Exhibit

MS . SASSOWER: Defendant' s

THE COURT: -  -  37.  Next.

MS. SASSOWER: I  was not,  intending to speak

about 37 .

THE COIIRT: Then proceed

MS.  SASSOWER:  38 ,  de fendant 's  May 2nd le t te r

to  Josh A lber t , .  39 ,  de fendant 's  March  14 th  le t te r  to

t ,he Senate Judic iary Commit tee, the nominat ions c lerk.
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Then we have the e-mail of .Josh Albert, number. 4L.

THE COIIRT: Do you have the

MS.  SASSOWER:  Yes .

nIE COURT: - - the original exhibits

MS . SASSOWER: Yes .

THE COttRT: -- ready?

MS.  SASSOWER:  Excuse me.  Yes  .

THE COURT: Then collect them so that they can

be turned over to the,

MS. SASSOWER: Now

THE COIIRT: - to the clerk

MS. SASSOWER: you have declined to admit

the fuII package that was transmitted with the April

23rd  le t te r .

I  would request that  the let ter ,  which is an

attachment actual ly to the May 2nd let ter ,  the Apr i l

23rd let ter  was aetual ly an at taehment to the,  to the

May 2nd le t te r .

THE COttRT: I f  I  recal l  correct ly,  was

the April 23rd lett.er a page and a hal_f ?

MS . SASSOWER: It was

THE COURT: Was that the length of it?

MS. SASSOWER: I t  was I  bel ieve

THE COURT: And it, and it covered the

MS. SASSOWER: f t  covered two pages.

1320 727
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THE COT RT: It covered the correspondence in

Exhibit  Number 37, is that correct?

MS. SASSOWER: Excuse me. The package

MR. GOLDSTONE: fs your Honor asking whether

that was the two-page eover letter?

THE COURT: That is exactly

MS. SASSOWER: There was a coupler 1res r  - -

THE COURT: --  what I 'm asking.

MS. SASSOWER: the eover let ter .  Wi l l  that

be admitted?

THE COIIRT: Very weIl. Tt seems t,o me t,hat

therers some argument to be mad.e for  i ts admission. r

bel ieve that i t ,  that  let ter  was used dur ing the

examinat,ion of Ms. Leecia Eve. And if memory serves

of  course  the  ju rors ,  reco l lec t ion  w i l l  con t ro l .

But i f  my memory serves correct ly,  that  was a

doeum€nt that  she seemed to have a recolrect ion of .  r

a l lowed inquiry based upon that reeol lect ion.

But, it, was only the cover l-etter in that

packet.  I t  was not t .he documents cont,ained in t ,he

packet. r '  11 hear from the government on that. Let me

see tha t  cover  le t te r ,  Apr i l  23rd .

MS- SASSOwER: That was arso separately marked.

by me, I  woul-d point  out .

T H E  C O U R T :  f t ' s  t h i r  r o ,  f , m  s o r r y .  t h a t , s
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Schumer.

MS . SASSOWER: Exhibi t  12 .

THE COURT:  Twel -ve .  Le t  me see i t  p lease.

Just pass i t  uP. Thank You.

MS. SASSOWER: Mr.  Albert  a lso gave test imony

on tha t  sub jec t .

THE COURT: Very wel l - .  My rul ing is that  t .h is

w i l l  no t  come in .  I rve  rev iewed i t .  And cer ta in ly  i t

would be, i f  th is were a t rue cover let ter  s imply

ident i fy ing the documents contained therein,  I  would

have, T'  d hear argumenE. But I  would be more incl ined

to have the jury review this.

This document contains a page and. a half

of  statement of  opinion by Ms. Sassower as to matters

such as the, and I 'm quot ing here,  "document ing their

grotesquely inadequate where not.  outr ight ly f raudulent

jud ic ia l  ra t ings" .  That  type  o f  re fe rence

MS . SASSOWER: ft was sent to you by the

gowernment that 's part  of  the packet that  you have

exc luded.

THE COURT: Right . And t,he packet, ' s not coming

in  and ne i ther  i s  th is

M S .  S A S S O W E R :  W e l l  t  - -

THE COURT: -  -  Exhib i t  No.  12 .

MS.  SASSOWER:  We l l - ,  t . ha t '  s  a  subs tan t i a t i on  o f
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what the American Bar Association and the City Bar --

THE COURT: Very weII.

MS. SASSOWER: had been doing

TIIE COURT: Next .

MS.  SASSOWER:  w i th  the i r  jud ic ia l

ra t ings .

THE COURT: Do you have any other exhibits

Lhat have been

MS . SASSOWER: Yeg, I would note for your Honor

that the May 2nd letter to .fosh Albert encrosed the

Apr i l  23rd  le t te r  as  par t  o f  i t .

TI IE COURT: Very we1l .  The, Exhibi t  38 wi l l

come in,  Exhibi t ,  L2 wi l l  not .  Next.  r  bel ieve that

that covers the exhibits that were previously admitted

and those that in bench conference this morning we

talked about as a prof fer .

. Exhibit 7, f want

t,hat exhibit to it was

admit ted into evidence. I

o f  i t .  f t  i s  the  fax ,  May

O r t i z a .

the government to look at

represented that this has been

simply have no recoLIect ion

2l-st fax from Lippay to SA

Government, has there, has that been admittedZ

MR. MENDELSOHN: I  have to  see the fax.

MS.  SASSOWER:  Sure .

MR. MEIIDELSOHN: your Honor, just for the

1323 7 3 0
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government berieves that only Defense Exhibit

Exhibit  38, and Defense Exhibit  4L have been

inLroduced into evidence without object ion.

2,  Defense

properly

Defense

which

2 .

i t s

THE COURT: yes.

MR. MENDELSOHN:

Exhibi t  7,  we bel ieve that

is ident ical  to the th i rd

Therefore, it t s eumulative

introduct ion

Ae for the one page of

i t  is  the second page

page of Defense Exhibit

and we would object  to

THE COURT: Very weII .  rs i t  cumulat ive? rs

i t  the r  have no recorrect ion of  the document.  Let ,

m e  s e e  i t .

MR. MENDELSOIIN: rt,s identicar photograph and

identifying information about the defendant,

Exhibit 2

THE COURT: Right . These

MR. ME'IDELSOHN: has that in coror f orm.

THE COURT: Right. These are the attaehments

to the Exhibi t  2 that  we've previously seen. very welr- .

There is,  there is the only di f ference

between what 's of fered in Exhibi t  7 and

in Exhibi t  2 is the fax cover sheet,  i t

Very wel I ,  th is is cumul_at ive evidence.

what  was of fered

seems  to  me .

Exh ib i t  7 ,  ve ry  weL l .  Our  reco rds  re f l ec t ,  Mr .

Mendelsohn, that number 7 has been admitted so it  wir_I


