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P R O C E E D I N G S

THE DEpury .LERK: Everyone wi- r r -  remain seated,

come to order

MR.  MENDOLSOHN:  Good  a f te rnoon .

THE DEPUTY CLERK:  ThC COUr t  iS  ONCE AgA iN  iN

s e s s i o n .

THE COURT: I  Lef t  the bench not  too long ago

f u I 1 y  i n t e n d i n g  t o  s t a r t  t h i s  h e a r i n g  a t  2  o ,  c r o c k .  r  q o t

to  my  desk  and ,  1o  and  beho ld ,  I  f ound  a  good  th i ck

submiss ion that  had been dropped of f  by the defendant  so r

took  pa ins  to  rev iew  tha t .  r  d id  a l r -o t  a  ha r_ f  an  hou r  to

th i s  hea r ing  and  r  wan t  t o  g i ve  i t  f u l1y  so  we '1 l  go  Eo  20

mi-nutes of  3  before r  resume in  the t r ia l  that  o therwise

o c c u p i e s  m e .

Now,  f  rea I l y  t hank  the  pa r t i es  fo r  submi t t i ng

fasc ina t i ng  ma te r ia l  and  r  ga the red  tha t  a  g rea t  dea l  o f

i t  was  sp rung  on  an  unsuspec t i ng  j udge  a t  an  ea r l i e r

hea r ing  and  so  I  en joyed  hav ing  the  oppor tun i t y  t o

tho roughry  rev iew  th i s  f i I e ,  i n  pa r t i cu la r ,  t he  pend ing

mot ion  fo r  sanc t i ons  and  to  compe l  d i - scove ry .  r  a l so  took

pa ins  to  rev iew  wha t  i s  a  s l immer  b r i e f  f r om the  un i ted

s ta tes  and  r  have  ques t i ons  fo r  each  o f  t he  pa r t i es ,  some

for  the Government ,  some for  the defense,  and there are

some th ings just  f rom readi -ng your  papers about  which r  arn

very c lear  so I  wi l l  g ive you some ru l ings as we go so
2 5
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t ha t  we  can  use  ou r  t ime

F i r s t ,  f o r  t he

bo l -d  s ta temen t .  I  shou ld

s h o u l d n ' t  I ?

q A

e f fec t i ve l y .

Government ,  you made a rather

s top  and  ca l l  t he  case ,

M S -  S A S S O W E R :  y e s

T H E  C O U R T :  y e s ,  l e t , s  d o  t h a t ,  g o  b y  t h e  b o o k .

un i - t ed  s ta tes  o f  Amer i ca  v .  E lena  Ru th  sassower ,  i f  r

p ronounced  i t  co r rec t l y ,  m isdemeanor  4113_03 .

MR. MENDOLSOHN: your  Honor ,  good af ternoon,

Aaron Mendolsohn for  the Uni - ted States.

THE COURT:  yes .  \

MS.  SASSOWER:  E1ena  Sassower ,  de fendan t ,  p ro

THE COURT:  WeLcome

MR.  GOLDSTONE:  I ,m  Mark  Go ldsone  (phone t i c

s p . ) ,  I ' m  a d v i s i n g  M s .  S a s s o w e r .

THE COURT:  Thank  you .

MS.  REED:  And  you r  Honor ,  Ju l i e  Reed  (phone t i c

sp .  )  f o r  t he  Un i ted  S ta tes r  ES  we l l

THE COURT: Thank you.  So that  I  apprec iate the

re la t i onsh ip  be tween  p ro  se  accused  and  counse l ,  as  an

advisor ,  were you put  upon Ms.  Sassower by some judge or

d id  you  come a t  he r  i nc l i na t i on?

M R .  G O L D S T O N E :  T h e  l a t t e r ,  y o u r  H o n o r .

T H E  C O U R T :  A 1 I  r i g h t ,  f a i r  e n o u g h .  S o  y o u  a r e
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sor t  o f  - -

M S .  S A S S O W E R :  F o r  a $ 5 , 0 0 0  r e t a i n e r ,  y o u r

Honor .

THE COURT:  WeI l ,  t ha t r s  a  sec re t You have the

r igh t  t o  some p r i v i l eges  he re .

Now,  1e t  me  go  back  to  the  ques t i on ing  o f  t he

prosecut ion,  i f  r  may.  you made a s tatement  that  under

Ru le  L6 ,  and  th i s  i s  on  page  two ,  pa rag raph  th ree ,  t ha t

S u p e r i o r  C o u r t  c r i m i n a l  R u l e  1 6 ( A )  ( 1 )  ( C )  l i m i t s  d i s c o v e r y

to  those  i t emsr  Quo te ,  "w i th in  the  possess ion ,  cus tody  o r

con t ro l  o f  t he  Governmen t r , ,  b racke t ,  and  . .wh i_ch  a re

intended for  use by the Government  as ev idence in  ch ief  a t

the t r ia l  or  were obta ined f rom or  be long to  the

de fendan t . "  The re  i s  a  g ra r i ng  omiss ion  i n  t ha t

s t a t e m e n t ,  i s n r t  t h e r e ?

MR. MENDOLSoHN: YouT

to s tand when we respond to you?

THE COURT:  you  don ' t

pu t  f o rm ove r  subs tance .  f  wan t

th i s  and  ge t  t h l s  case  r i pe  fo r

have to  come bouncing in  and out

seeonds .

Honor ,  would you l ike us

h a v e  t o .  I  d o n , t  w a n t  t o

to  ge t  t o  t he  hea r t  o f

t r i a l  so  tha t  peop le  don ,  t

o f  cour t  every two

MR.  MENDOLSOHN:  you r  Honor ,  un fo r tuna te l y ,  f rm

n o t  a w a r e  o f  t h e  g l a r i n g  o m i s s i o n .

THE CoURT:  Ma te r ia l  t o  t he  p repa ra t i on  o f  t he

4
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de fense  case -  you  c i - t e  i t  l a te r .  you  quo te  the  ru le  a

l i t t ] e  b i t  more  fu r r y  bu t  t he re  was  no  e l i pses  i n  t ha t  so

the re  a re  th ings  tha t  may  have  no th ing  to  do  w i th  you r

in tent i -on in  your  case- in-ch ief  or  have been seized f rom

the defendant  but  may be independentry  of  i -n terest  to  her

and  ma te r ia l ,  and  o f  cou rse ,  t ha t  word  ma te r i -a r_  bea rs  the

f i nd ing  and  r ' 11  ge t  t o  Ms .  sassower  on  tha t  f ron t  l a te r .

A1so ,  you  ta l k  abou t  t he  d i s inc l j _na t i on  the

Government  has,  which Ms.  sassower cra ims is  ar r  manner  of

decei t  but  whatr  lou know, when r  take the heat  out  o f  i t

and  j us t  t h row some l i gh t  on  th i s ,  t h i s  i s  a .p re t t y

fam i l i a r  t ype  o f  d i scove ry  d i spu te .  r  mean ,  each  case  i s

unique,  but  i - t 's  typ ica l  that  the Government  doesn,  t

a lways see th ings the way the defense does and that  there

a re  compe t ing  pos i t i ons  under  the  l aw .

you  say  tha t  she ,  s  no t  en t i t l ed  to  the

d isc ip r i na ry  reco rds  o f  c i t i zen  comp la in t s  o r  any  o f  t he

backg round  o f  t hese  po l i ce  o f f i ce rs  because  i t i  s

i nadmiss ib le  and  you  c i t e  Ake rs  (phone t i c  sp .  )  and  r  t h ink

y o u  c i t e  M .  W .  G .  a s  w e l l  a t  t h e  t o p  o f  p a g e  f i v e .  I t , s

ce r ta in l y  t rue  tha t ,  J -n  the  con tex t  o f  Ake rs  wh ich  r

bel ieve was real ly  o ther  cr imes ev idence to  show that  the

of f icer  was bad and the f i rs t  aggressor  and i t  wourd have

se t  up  a  de fense  o f  se r - f  de fense ,  and  the  cou r t  sa id ,  no

wdy,  you don,  t  get  to  do that  because i t  woul_d be

304



cm

t
I
6
E':
i
I
A

0

t
E
o

1

2

3

4

i 3

6

7

8

9

1 0

1 1

L 2

1 3

L4

1 5

1 5

L 7

1 8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

n

i nadmi -ss ib le  and  the re fo re ,  no t  p roduc ib le ,  i t ,  s  no t

ma te r ia l  i n  t he  sense  tha t  i t ' s  no t  rea l l y  compe ten t

ev idence .  Bu t  t ha t  doesn ' t  cu t  aga ins t  some o f  t he

au tho r j - t y  ( i nd i sce rn ib l -e )  o f  some o the r  eases  wh ich  say ,

rea11y ,  i f  you  have  someth ing  tha t  shows  a  b ias  and ,  i n

pa r t ,  and  when  f  summar i ze  these  I r  OOO pages  I  may

mi-scharacter ize someth ing so forg ive me.  But  the g is t  o f

i t  i s ,  i f  you  have  a  po l i - ce  fo rce  tha t  under  i ns t ruc t i ons

o f  supe r io rs  i s  p ro f i r i ng  an  i nd i v idua r  who  i s  he re  to

pet i t ion her  government  for  the redress of  gr ievances,  and

they  a re  no t  go ing  to  g i ve  he r  a  chance  to  ge t  i n  a

hear ing room and they are not  go ing to  g ive her  a chance

i f  she  does  ge t  i n  a  hea r ing  room to  speak ,  and  they  a re

no t  go ing  to  g i ve  he r  a  chance ,  bas i ca r l y ,  t o  d i scha rge

her  c i v i l  r i gh ts ,  and  she  says  tha t  she ,  t ha t  ac t i on  i s

taken  aga ins t  he r  because  peop le  a re  b iased  aga ins t  he r

and she wants the personnel  record of  a  pol ice of f i -cer  who

has  p rev ious l y  a r res ted  he r  and  who  may  we l l  be  a  w i tness

in  th i s  case ,  who  may  be  c lea r l y  i nvo l ved  i n  the

c i r cums tances  g i v ing  r i se  to  the  a r res t ,  why  i sn ,  t  she

en t i t l ed  under  a  b ias  theo ry  and  to  suppor t  t h i s  so r t  o f

ma l i c i ous  p rosecu t i on  theo ry ,  why  i sn ' t  she  en t i t l ed  to

have that  in format i -on to  develop her  defense orr  a t  least ,

t o  have  you  go  l ook  fo r  i t  and  p roduce  i t  f o r

( i nd i sce rn ib le )  i nspec t i on  by  a  j udge?
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'  MR. MENDOLSOHN: your  Honorr  w€ bel ieve that

there is  no ind icat ion f rom any of  the ev idence that  we

are  in  possess ion  o f

THE COURT: When you say we,  do you mean you and

the capi to l  Pol - ice and the uni ted s tates Government

MR.  MENDOLSOHN:  I  mean  - -

THE COURT: - -  or  do you mean the Uni ted

S t a t e s

MR-  MENDOLSOHN:  - -  t he  un i ted  s ta tes  A t to rney rs

O f f i c e

THE COURT: AI I  r ight ,  but  thar  duty  of

d iscovery devolves upon your  suppor t  o f  raw enforcement

agencies as much as i t  does Eo you so your  duty  of

J-nqur-ry --

MR. MENDOLSOHN: you and f  - -

T H E  C O U R T :  d o e s n , t  e n d  a t  y o u r  f i l e .

MR. MENDoLSoHN: we were not  aware and we do not

b e l i e v e  t h a t  t h e r e  a r e  a n y  b i a s e s  i n  t h i s  c a s e .

There fo re

THE COURT:  you r  be l i e f  i s  i r re levan t .  The

ques t i on  i s ,  does  someth ing  ex i s t  t ha t  wou ld  suppor t r  sdy

jus t  a  who l -esa Ie  b ias  c ross -examina t i on  o f  an  o f f i ce r  who

h a t e s  y o u r  a c c u s e d ,  p e r s o n a l l y .

MR.  MENDOLSOHN:  And  my  answer  i s ,  no t  t ha t  I rm

aware of  and - -
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THE COURT:  A11  r i gh t ,  bu t  i s  t ha t  awareness

a f te r  d i l i gen t l y  i nqu i r j _ng  o f  Cap i to l  po l i ce?

*MR.  MENDOLSOHN:  I  have  spoken  w i th  seve ra l

cap i to l  Po l i ce  o f f i ce rs .  r  have  spoken  w i th  members  o f

the Senate Judic i -ary  commit tee and there was no ind icat j_on

from any of  my conversat ions wi th  them that  there was a

spec i f i c  b ias  aga ins t  t h i s  de fendan t .  Moreove r

THE COURT:  Do  you  know whe the r  t he re  i s  dny ,

and you can answer th is ,  you know, yes or  no wi thout  go ing

into substance,  but  have you made a cause to  be made a

search of  compla int  records to  determine i f ,  indeed,  there

is  a compla int  by th is  accused agaj -nst  an of f icer  who was

invo l ved  o r  a t tend ing  he r  a r res t  i n  t he  cases  i n  t he

c i r cums tances  g i v ing  r i se  to  the  t r i a l?

'  MR. MENDOLSOHN: Wi th respect  to  the inc ident  in

th i s  case  o r  p r i o r  j - nc iden ts?

THE COURT: pr ior  inc idents and in  re la t ion to

a n  o f f i c e r ,  e i t h e r  t h e  a r r e s t i n g  o f f i c e r .  r  t h i n k  i t  i s

Jenk ins  (phone t i c  sp .  )  and  B inna t t i  ( phone t i c  sp .  )  ,

Se rgean t  B inna t t i  we re  the  two  names  tha t  I  r ead .

Aga in ,  f o rg i ve  me ,  because  f  on l y  go t  t h i s

ma te r ia l  recen t r y  and  r  s tayed  up  ras t  n igh t  read ing  i t ,

bu t  my  unders tand ing  i s  t ha t  t h i s  de fendan t  c la ims  tha t

the  a l rega t i ons  by  the  un i ted  s ta tes  tha t  Jenk ins  a r res ted

her  i s  no t  t rue .  Tha t  se rgean t  B inna t t i  was  i nvo l ved  and
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se rgean t  B inna t t i  has  an  ax  to  g r i nd .  Se rgean t  B inna t t i

had  he r  a r res ted  p rev ious l y  and  con t ra ry  to  the

regu la t i ons ,  t he  cap i to r  po l i ce  had  he r  de ta ined  when  she

shou l -d  have  had  c i t a t i on  o f  re l_ease .

c a s e  t h a t  S e r g e a n t  B i n n a t t i  i s  b i a s e d

po l i ce  a re  a l l  wo rk ing  i n  coneer t  t o

o f  a  d e f e n s e  s h e , s  c o n s i d e r i n g .  S h e

revea l  he r  de fense  bu t  she  i s  say ing ,

ammuni t ion that  I  can gather  to  bui ld

ent i - t led to  look at  i t  and then make

dec is ions  as  to  wha t  t o  do  abou t  i t .

S h e ' s  b u i l d i n g  a

a g a i n s t  h e r ,  t h e s e

g e t  h e r .  T h a t ' s  p a r t

d o e s n ' t  h a v e  t o

i f  t h e r e  i s

t h a t  c a s e ,  f , m

some tact i -ca l

So there j -s  an example.  f f  you 've got  a

c i t i zen ' s  comp la in t  f i l ed  by  he r  t ha t  B inna t t i  v j _o la ted

cap i to r  Po l i ce  regu la t i ons  by  a r rang ing  fo r  he r  de ten t i on

as  opposed  to  c i t a t i on  re lease  i n  connec t i on  w i th  a  p r i o r

i n c i d e n t ,  s h e ' s  e n t i t l e d  t o  h a v e  t h a t  a n d  y o u ,  v e  g o t  t o

g e t  i t .

You  have  the  p ro tec t i on  o f  ask ing  tha t  t hose

mater ia l -s  be del ivered to  the cour t  for  in  eamera

inspec t i on  and  rev iewed  to  see  to  any  hea l thy  redac t i on .

Bu t ,  okay ,  t he re ,  when  you  take  a  l o t  o f  hea t ,  because ,

f rank l y ,  r 'm  abou t  t o  te l l -  t he  de fendan t  t ha t  a l l  t he

a l l e g a t i o n s  o f  d e c e i t  a n d  r e f u s a r ,  t h a t ' s  n o t ,  t h a t ,  s  n o t

re levan t ,  and  the  sanc t i on  o f  d i sm issa l  o r  o the r  g rave

sanc t i ons  o f  exc lus ion  o f  ev idence ,  t ha t ,  s  no t  pe r t i nen t .
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W h a t ' s  p e r t i n e n t  i s  a  1 6 ( D )  ( 2 )  r e m e d y  o f  C o u r t  o r d e r e d

d i s c o v e r y .  T h a t ' s  w h a t  h a s  t o  h a p p e n ,  a n d  t h i s  c a s e  ,  i f

i t ' s  go ing  to  be  ma in ta ined ,  has  to  be  p rosecu ted  by

se r ious  ; i nqu i r y  i n to  those  a reas  wh ich  cou rd ,  no t  f rom

your  pe rspec t j - ve  o r  f rom wha t  you r  c r i en t ,  s  w i tnesses

ber ieve '  you r  c l i en t  u l t ima te l y  t he  peop le ,  r i gh t?  Bu t

i t ' s  wha t  pu t t i ng  on  those  rose -co lo red  g lasses  and

imag in ing  the  wor ld  f rom the  pe rspec t i ve  o f  t he  de fense ,

wha t  cou ld  poss ib l y  cou r t  t he  k inds  o f  a l l ega t i ons  she ,  s

mak ing?  Tha t ' s  wha t  has  to  be  ga the red  and  submi_ t ted .

So  i f ,  f o r  examp le ,  she  i s  a  rep resen ta t i ve  o f

an  o rgan iza t i on  tha t ' s  abou t  c lean ing  up  the  j ud i_c ia ry ,

she wants to  f ight  to  prevent  a second c i rcu i t  appointment

and  she  wan ts  to  be  hea rd  and  the re  i s  a  pub l i c  hea r ing

o rgan ized  to  tha t  e f fec t ,  and  hea r ings  regu la r l y  a l l ow  fo r

peop le  to  speak  and  she  wan ts  to  ge t  up  and  say ,  we l l ,  f

was there to  speak and ro and behold,  here r  am pounced

o n .  r  w a s  j u s t  s t a r t i n g  t o  s p e a k .  r  d i d n ' t  e v e n  h e a r  t h e

speaker  ca l l  f o r  qu ie t .  r  d idn ' t  hea r  any th ing .  r  was

jus t  t r y i ng  to  d i scha rge  my  c i t i zen l y  oppor tun i t y  t o

pe t i t i on  the  Governmen t  f o r  red ress  o f  g r i evances  and  so r

i f  there are eornmunicat ions whether  f rom of f ices

rep resen ted  i n  Congress  to  po l l ce  o r ,  you  know,  ta rge t

th i s  woman ,  i n te rcep t  he r ,  a r res t  he r ,  she  ge ts  to  have

tha t  spec i f i c  t o  t hese  c i r cums tances .  And  you  have  to  ask

' l_o
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for  that  speci f ic  to  these c i rcumstanees and you have to

rev iew  i t  spec i f i c  t o  t hese  c i r cums tances  and  you  have  to ,

under  the  Ake rs  case ,  wh ich  r  know you ,ve  read  100  t imes ,

reso r -ve  a l l  bou ts  i n  f avo r  o f  d i scove ry .  Tha t  was  the

supreme cou r t ' s  command .  And  tha t r s  wha t  has  to  happen

v is -a -v i s  t he ,  wha t  you  can  g lean  o r  wha t  r  cou r -d  g lean  on

a  day ' s  read ing '  a re  cha l renges  to  the  Governmen t .  And

you  see  th i s  a l_1  the  t ime  j -n  p rosecu t i ons .

peop le  i n  de fense  mounr  a  good  o f fense  and

prosecu te  the  p rosecu to rs  and  p rosecu te  the  p rosecu to r ,  s

agen ts  and  p rosecu te  the  p rosecu to r ,  s  w i tnesses .  she ,  s

no t  do ing  any  d i f f e ren t  t han  pa ins tak ing  de fense  counse l_

does  i n ,  p robabry ,  t he  ma jo r i t y  o f  t he  cases  hea rd  i n  t he

t r i a l  by  the  Cour t .

Th i s  ma te r ia l  i s  a  l i t t l e  more  comp l i ca ted ,  a

l i t t I e  more  paper  vo lum inous  and  some o f  t he  accusa t i ons

a re  a  l i t t r e  ove rb lown ,  bu t  we ,  ve  go t  t o  t ake  the  emot ions

ou t  o f  i t  and  have  i t  go  i n  t ha t  f ash ion .

So  tha t ,  s  my  cha rge  on  read ing  the  papers  to  the

Governmen t ,  a l l  r i gh t?  Ta lk  to  the  cap i to l  po r - i ce .  see

what  records they mainta in on her ,  see what  communicat ions

they  go t  abou t  he r  i n  t h i s  i ns tance ,  and  ge t  any  h i_s to ry

o f  comp la in t s  o f  po l i ce  m isconduc t  aga ins t  t h i s  de fendan t

fo r  po ten t i a l  b ias  c ross -examina t i on .  And  r  o rde r  t ha t

produced for  in-camera inspect ion in  chambers,  de lJ-vered

3 1 0
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to  the  Iaw  c le rk  on  my  re f t  who  has  he ro i ca l l y  vo run tee red

to  under take  to  rece i ve  them and  r  need  tha t  by ,  we l l ,  how

soon  can  we  have  th i s  case  i n  t r i a l?  , ranuary ,  Feb rua ry  o r

March?  Name the  dav .

MS.  sASSowER:  r t ' s  been  schedur -ed  fo r  t r i a l  on

January  14 th ,  you r  Honor .

THE couRT:  rs  that  the r ight  t ime f rame or  do

you want  more t j_me?

MS.  SASSoWER:  r  be l i eve  tha t  we  have  to  reso rve

the  d i scove ry  i ssues  app rop r ia te l y

THE couRT:  what  does the Government  th ink?

v fha t  i f  r  made  the  da te  fo r  p roduc t i on  o f  t hese  documen ts

to  the  Cour t  January  14 th  and  then  had  t r i a t ,  sdy ,  i n

March?  Fa r  away  f rom any  pe rson ,  s  poss ib le  l - eave  o r

Federa r  ho l i day .  pu t  i t  o f f  i n  t he  end  o f  Feb rua ry  o r  t he

beg inn ing  o f  March ,  we l l  a f t e r  p res iden t ,  s  ho r iday ,  t ha t

k ind  o f  t h ing .  Does  tha t  make  more  sense?

MR.  MENDOLSOHN:  We wou ld  de fe r  Eo  you r

j udgrment .

T H E  c o u R T :  r  t h i n k  t h a t  m a k e s  s e n s e .  L e t , s  d o

t h a t .  A n d  t h e n  I , m  g o i n g  t o ,  b e c a u s e  w e  o u g h t  t o  t r y  t h i s

case  one  t ime ,  j us t  r i gh t ,  under  raw .  And  the  t r i a l  even t r

i s  go ing  to  come down  to  a  fa i r l y  we l r -  c r ys ta r r i zed  se t  o f

even ts .  so  tha t  t he  de fendan t  doesn ,  t  ge t  eve ry

communicat ion on the Hi l r  and be ar- l0wed to rummage

T 2
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th rough  i t .  c l ea r ry  no t -  you  ge t  t o  make  inqu i r i es ,

d i scove r  wha t  you  can ,  de te rm ine  wha t  you  th ink  i s

proper ly  producib le  to  the cour t  in  camera under  the

guider i -nes i lve g i -ven you,  and there wi l l  be a rev i -ew.  r f

t he re  i s  a  de te rm ina t i on  to  d i sc r -ose ,  i t , l r  go  to  the

de fendan t  ea r l y  i n  Feb rua ry  i f  no t  l a te  January  and  r '  11

give not ice to  the Government  af ter  that  whi -ch is

d i s c l o s e d .  T h e n ,  l o o k i n g  a t  t h e  c a l _ e n d a r ,  I , m  g o i n g  t o

s u g g e s t ,  i f  t h e  p r e s i d e n t ' s  h o l i d a y  i s  t h e  1 6 t h  o f

February,  anyone in  the room object  to  the fo l rowing

Monday  the  23 rd  o f  Feb rua ry?  r f  t ha t ' s  bad ,  r  can  go  to

t h e  1 s t  o f  M a r c h .

f i r s t ,

f s  t h e

woul-d

MS.  SASSOWER:  May  I  __

T H E  C O U R T :  M s .  S a s s o w e r ?

MS.  SASSOWER:  May  I  be  hea rd ,  you r

THE COURT:  We,ve  go t  a  1o t  t o  t a l k

t h a t ' s  t h e  t r i a l _  d a t e  w h i l e  I , m  o n  t h a t

1 s t  b e t t e r  t h a n  t h e  ( i n d i s c e r n i b l e )  ?

MS.  SASSOWER:  My  counse l  i nd i ca tes

be  p re fe rab le  fo r  h im

Honor?

about ,  but

s u b j  e c t .

t ha t  t he  1s t

THE COURT:  A11  r i gh t ,  1_s t  o f  March .  Tha t  g i ves

p len ty  o f  t j -me  fo r  f o l ks  to  ge t  t h i s  r i gh t .

MR. MENDOLSOHN: your  Honor? I f  I  may?

T H E  C O U R T :  y e s ,  s i r

MR '  MENDoLSoHN:  rn  the  Governmen t , s  de fense r  w€

1 3
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di -d have,  r  d id  have extensive meet ings wi th  i i  counsel  for

the  un i ted  s ta tes  cap i - t o l  po l - i ce  and  du r ing  those

c o n v e r s a t i o n s  w e  d i s c u s s e d  M s .  s a s s o w e r ,  s  d i s c o v e r y

request  and we went  through them one by one and we,  in  ar l

good fa i th ,  produced a l - l  o f  the documents that  we had wi th

r e s p e c t  t o  t h i s  c a s e

THE couRT:  A l l  r i gh t ,  hea r  me  ou t .  By  read ing

your  ma te r ia l s ,  and  r  sa id  r  have  cas t ,  you  know,  th i s

concep t ion  o f  dece i t  and  m i -sconduc t  and  a l l  and  r rm  abou t

to  go  ove r  t ha t  w i th  the  de fense ,  t ha t r s  so  much  hea t .

The  l i gh t  t ha t  needs  to  be  sh ined  on  th i s  p rocess  o f

g a t h e r i n g  m a t e r i - a 1 s ,  I r m  h u m b l y  s u g g e s t i n g ,  D o ,  i n  f a c t

i lm  o rde r ing  and  ru r i ng ,  i s  because  o f  a  m iscas t .

I f  you  l ook  a t  t he  Iaw  th rough  wha t ' s  i n  t he

possess ion  o f  t he  f i l - es  o f  t he  o f f i ce  o f  t he  un i ted  s ta tes

A t to rney ,  wh ich  you  a re  te l l i ng  me  you  haven ,  t  en t i reJ -y ,

but  i f  you l -ook at  the d i -scovery obl igat ion of  the

d isc ip r i na ry  reco rds  on ry  on  o the r  c r imes  ev idence  o r

pr ior  conduct  under  the Akers l ine of  author i ty  and not

under  she re  (phone t i c  sp .  )  and  th ings  tha t  go  to  b ias  and

c red ib i l i t y ,  t han  you  haven ,  t  done  the  sea rch  w i th  the

r i g h t  g l a s s e s  o n .  T h a t , s  w h a t  I , m  g o i n g  r o  s a y .  S o  p u t

th i s  under  a  magn j - f y i ng  g lass  and  take  t ime ,  and  you  may ,

you  may  sdy ,  you  know,  respec t fu l l y ,  t o  t he  l aw

enforcement  super ior  wi th  whom you are dear ing,  you know,

3 1 3
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r  don ' t  want  you to  te l r -  me what  you th ink we shour_d be

work ing  on .  r  rea l r y  need  to  have  the  pe rsonner_  reco rds

o f  se rgean t  B inna t t i  t o  see  i f  t he re  i s  a  compra in t  by

th i s  de fendan t  aga ins t  h i -m ,  a r l  r i gh t?  And  go  ove r  t ha t .

And,  for  example,  and then run her  name in  some

computers '  some search funct ions,  and f i_nd out  where i t

pops  up .

Do  some independen t  work .  And  r  don ' t  know i f

there is  d f ly ,  r  mean,  in  some ways r  was readinq her

papers  and  i t  sugges ted  she  was  so r t  o f  b l0ck ing  the

hear ing  room a l toge the r .  r  ga the r  i t ' s  t he  Governmen t , s

v iew  tha t  she  i s  r i ve  on  v ideo  i n  the  hea r ing  room ge t t i ng

removed .  And  so  r  don ' t  know wha t  t he re  i s ,  i f  any th ing ,

to  the  sugges t i on  tha t  t he re  was  some eng inee r ing  o f  r_aw

en fo rcemen t  behav io r  by  some sena to r ' s  s ta f f

So ,  you  have  to  a t  l eas t  i nqu i re .  you  know,  d id

somebody  say ,  l ook ,  r ,m  a  sena to r  and  tha t  pe rson  i s  no t

coming  to  my  hea r ing  and  te l I  t he  po r i ce ,  r  don ,  t  ca re  how

you  do  i t ,  ge t  r i d  o f  he r .  A l l  r i gh t?  And ,  as  an

exampre ,  r  mean ,  she ' s  go ing  to  make  a  c l_a im tha t  she

d idn ' t  do  any th ing  wrong ,  and  tha t ,  i n  f ac t ,  t he  cha rge  i - s

manu fac tu red  and ,  i n  f ac t ,  t he  cha rge  i s  so  th in ,  l e t  me

see  i f  I  can  f i nd  i t .  Have  you  go t  you r  Gers te in

L e t  m e  s e e  i f  i t ,  s  i n  t h e  f i l e .

MS .  SASSOWER:  Excus .e  me

1 5
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THE COURT:  Here .

MS .  SASSOWER :  - -  i - t ,  s  Exh ib i t  H l  .

T H E  C O U R T :  f  s e e ,  i t , s  r i g h t  h a n d y  w h e r e  t h e s e

documents ord inar i ly  appear  in  any cr iminal  t r ia l

p r o s e c u t i o n .  w h e n  y o u  r e a d  i t ,  i t r s  a n  a m e n d e d  G e r s t e i n .

A f te r  t he  sena to r  ca l1ed  fo r  o rde r ,  t he  de fendan t

con t i nued  to  shou t .  r t  wou ldn ' t  t ake  rong  fo r  a  pe rson ,

i t  ce r ta in ry  d idn ' t  t ake  me  bu t  a  second  to  th ink ,  ahh ,

the re .  Based  on  wha t  was  o r i -g ina l l y  repo r ted  by  the

o f f i ce rs ,  t hey  d idn ' t  have  p robab le  eause  to  a r res t  he r .

when  they  ta rked  to  a  p rosecu to r ,  t he i r  rep resen ta t i ons

were  amended .  Now they ,ve  bu i l t  su f f i c i en t  p rosecu t i on .

so  c lea r l y  i lm  r i gh t  t ha t  r  was  a r res ted  fo r  ne fa r i ous

mot i ves  and  reasons .  And  now I ,m  be ing  p ressed  because

prosecu to rs  a re  suppor t i ng  the  po l i _ce  au tho r i t i es  and  r

rea l l y  neve r  d id  any th ing  " t t . g  i n  t he  f i r s t  p race .  And

i f  r  have access to  documents to  show that  they were out

to  ge t  me  be fo re  r  even  s tep  on  the  cap i to r  g rounds ,  t ha t

proves that  they were going to  get  me removed,

j -nca rce ra ted  a t  a l l  cos ts  because  they  wan t  t o  suppress  me

a n d  r  l - i v e  i n  a  p o l i c e  s t a t e .  T h i s  i s  f a s c i s m ,  t h i s  i n

no t  Amer i ca  and  she  ge ts  to  do  a l l  t ha t ,  a l l  r i gh t?

T h a t ' s  h e r  d e f e n s e  o r  i t  c o u l d  b e .  r ' m  n o t  s a y i n g  i t  i s

because  she  doesn ' t  have  to  se t t l e  on  one  bu t  i t  cou l_d  be

and one hard  to  th ink  about

3 1 5
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the re  some,

And  i f  t ha t ,

t ha t  t o  me .

we are going to  get  her  k ind of

s  t r u e ,  s h e ,  s  e n t i t l e d  t o  h a v e

eommunicat ion.

you del iver

Then there may be a fur ther

i ssues  o f  ma te r i a l i t y  and  some o f  t ha t

the  d "y ,  f r ve  se t  t h i s  on  a  Monday  fo r

r e a s o n s .  T h i s  i s  a  j u r y  t r i a l .  r i g h t ?

MR.  MENDOLSOHN:  yes .

hear ing to  determine

wi l l  get  done on

the  fo l l ow ing

THE COURT:  A l l  r i gh t .  Monday  i n  the  Super io r

cou r t '  c i v i l  j udges  gobb le  up  a l l  t he  j u ro rs  and  do  so

p rompt l y '  r n  any  case ,  i t ' s  go ing  to  have  a  few  m inu tes

o f  p re l im ina ry  i ssues ,  t h i s  case  i s  go ing  to  have  a  few

minutes of  pre l imi -nary issues,  r ight? so you are probabry

going to  spend Monday,  in  some sense,  work ing on the

mot ions in  l iminae that  are going to  come i_n because the

next  th ing that 's  go ing to  come f rom the Government  as

o f ten  comes  in  cases  a r i s i ng  f rom c la imed  ac ts  o f  c i v i l

d i sobed ience  wh ich  may  be  a  de fense  we ,  11  desc r ibe  more  as

a  l eg i t ima te  pe t i t i on  fo r  red ress  o f  g r i evances  i f  t he re

i s  even  tha t  acknow ledgemen t .  you  a re  go ing  to  Sdy ,  rook ,

he re  a re  the  pa ramete rs  o f  t r i a r ,  she  i s  i n  a  hea r ing

room '  she  i s  d i so rde r l y ,  she  i s  removed .  And  so  the  t r i a l

is  l imi ted to  a determinat i -on of  whether  she acted in  a

way  tha t  i n te r fe red  w i th  the  conduc t  o f  t he  congress  and

tha t ' s  a  ve ry  t ime- l im i ted  and  con ten t - l im i ted  even t .

L 7
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r t  doesn ' t  ma t te r  whe the r  she  i s  t a l k ing  abou t
jud i c ia l  appo in tmen ts ,  f u r  i s  murde r ,  t he  war  i n  r raq ,

r i gh t  t o  1 i f e ,  a l l -  o f  t hose  th ings  have  to  be  s t r i cken ,

Judge ,  a l l  r i gh t?  And  then  you  may  a rso  wan t  t o  f i l e  a

mot ion  i n  l im inae  say ing  we  have  su r rendered  to  the  cou r t

f o r  i n  camera  i nspec t i on  the  fo l l ow ing  ma te r ia l s ,  bu t  we

respec t fu l l y  sugges t ,  you r  Honor ,  t ha t  t hey  shou ldn ' t  be

tu rned  ove r  t o  the  de fense  because  the  de fendan t  hasn ,  t

made  a  show ing  o f  ma te r i a l i t y  as  to  how she  cou ld  poss ib l y

use the record of  sergeant  Binnat t i  when sergeant  Binnat t i

i sn ' t  even  a  w i tness  fo r  t he  Governmen t .  so  the re  i s

going to  be some of  that  k ind of  s tuf f  and some of  that

wi l l  accompany your  submiss i -on to  the cour t  and some of  i t

may  ge t  f i na l l y  w res t red  to  the  f roo r ,  f i gu ra t i ve ry ,

because  the re  w i r -1  be  no  phys i ca l  v i -o lence ,  bu t  w res t r -ed

to  the  f l - oo r r  l ou  know,  rea l l y  on  the  eve  o f  se l -ec t i on  o f

t h e  j u r y .

you know, the t r ia l  judge is  go ing to  be makj_ng

some ev iden t i a ry  cho ices  abou t  wha t ' s  i n ,  wha t ,  s  ou t  under

some pret ty  compr i -cated pr inc ip les of  law.  And r  th ink

the  b j_as  ca l1s  a re  no t  go ing  to  be  s imp le .

S o  t h e n ,  f  t h i n k  I , m  g o i n g  t o  I e t

you  have  a  30  second  p iece  be fo re  I  t u rn  to

and  te l1  he r  where  she  i s  way  o f f  base  and

to  focus  he r  work?

317
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MR.  MENDOLSOHN:  you r

i ssues  w i th  respec t  t o  someth inq

tha t  i s ,  mo t ions  i n  l im inae .  We

a  mo t ion  to  the  Cour t  i n  l im inae

T H E  C O U R T :  T h a t , s  t h e

got ten yet .  Coul -d vou - -

M R .  M E N D O L S O H N :  I , 1 l  h a n d

a n d  t o  d e f e n s e  c o u n s e l .

Honorr  w€ do have some

you  jus t  b rough t  up  and

d id ,  ea r l i e r  t oday ,  f i l e

a n d  I ' d  l i k e  t o  - -

one th ing I  haven,  t

a  copy to  the Cour t

THE COURT:  A l l  r i gh t .

MS.  SASSOWER:  De fendan t

THE COURT: Woul-d the def  ense l ike t i_me to

respond  to  th i s  w r i t i nq?

.  MS.  SASSOWER:  (No  aud ib le  response . )

THE couRT:  A11  r i gh t  -  r t  m  g ran t  you  un t i r  t he

end  o f  December  to  respond .  The  ve ry  th ing  r  j us t  sa id .

MR. MENDOLSOHN: your  Honor ,  might  we a lso have

t ime  to  respond  to  Ms .  sassower ' s  mo t ion  tha t  was  f i r ed

w i th  the  Cour t  t odav?

THE COURT:  Su re ,  t he  end  o f  December .  f  hope

amids t  t he  p ress  o f  t he  ho l - i days  and  a l l  t hese  mo t ions  and

back  and  fo r th  you  en joy  some o f  t he  essence  o f  t he  New

Y e a r ' s  c e r e b r a t i o n .  B u t  y o u , 1 1  b e  b u s y  i n  t h e  i n t e r i m

because  th i s  case  g rows  wonder fu l l y  comp lex .  A r r  r i qh t .

M R .  M E N D O L S O H N :  T h e r e  i s

T H E  C O U R T :  T h e r e  i s  a n o t h e r  q u e s t i o n ?

1 9
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MR. MENDOLSOHN: We have s ix ,  approx imate ly  s ix

documen ts  tha t  Ms .  sassower  commun ica ted ,  i t  i nc ludes

communicat ions documents that  she has sent ,  r  ber- ieve,  to

the uni ted s tates senate ,Judic iary  conuni t tee over  the

course  o f  a  ce r ta in  pe r iod  o f  t ime .  Now,  a  coup le  o f

weeks  ago  those  documen ts  were  sen t  t o  me  because  Ms .

Sassower ,  I  don ,  t  wan t  t o  m is rep resen t  any th ing  Ms .

sassower  wou ld  Sdy ,  bu t  pe rhaps  we  cou l -d  resoLve  who

shou ld  have  those  s i x  documen ts  be fo re  we  f i n i sh  th i s

hea r ing  today

THE COURT:

New York?

You would l ike her  to  take them to

MR- MEND'LSoHN: r  brought  them to cour t  today

because  those  boxes ,  un less  Ms .  sassower  can  i den t i f y

any th ing  excu lpa to ry  J -n  those  boxes  re levan t  t o  the  case

a t  hand ,  r  do  no t  wan t  t o  have  those  i n  my  possess ion .

They inc l -ude,  they are her  documents.  she shour-d have

them.  The  un i ted  s ta tes  Sena te  Jud ic ia ry  commi t tee  no

longer  needs them and unless she can p inpoint  some

documents in  there that  are re levant  and excurpatory - -

THE COURT:  A re  they  uncop ied  o r i g ina l s?

MR.  MENDOLSOHN:  you r  Honor ,  I  pe rsona l - I y  d id

no t  rev iew  those  documen ts  because  r  wasn ,  t  ce r ta i_n  tha t

i t  wou l_d  be  app rop r ia te  f  o r  me  to  do  so .

THE COURT:  Wel1r  1 rou  may have to .  That  w i l - I be

2 0
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your  cho ice  '  we  a l l  l i ve  i n  a  wor ld  where  the re  a re

cho ices  and  consequences ,  r i gh t?

Now,  ques t i on .  Ms .  Sassov re r ,  do  you  keep  cop ies

of  everyth j_ng that  you send to the Government?

MS.  SASSOWER:  f  t r y ,  you r  Honor .

THE COURT: Are you conf ident  that  every,  you

a re  go ing  to  take  these  boxes  to  New yo rk  and  check  i f

a re  no t  su re .  So ,  t he  ques t i on  i s ,  do  you  have  cop ies

everyth ing that  you have sent  to  the Government?

MS.  SASSOWER:  you r  Honor ,  t hese  a re  o r i g ina l

documen ts  tha t  were  p resen ted  to  the  sena te  , Jud i c ia ry

Commi- t tee in  suppor t  o f  the opposi t ion.

THE COURT: Do you in tend to  in t roduce any of

them in to  ev idence?

M S .  S A S S O W E R :  . A 1 1  o f  t h e m

THE COURT:  A l I  r i gh t ,  t hen  they  a re  you r

exh ib i t  and  you  may  keep  the  o r i g ina l s .  r f  you  wan t  t he

Governmen t  t o  have  cop ies  because  they  a re  en t i t r -ed  to

copies of  any documents at  such t i_me as the ]aw carrs  upon

you  to  se rve  the  cop ies ,  t ha t r s  f j - ne .  Bu t r  | ou  ean

ce r ta in l y  copy  them a r l  a t  K inko ' s  and  reave  them w i th

your  10ca1 counser-  and make arrangements for  the

Governmen t  t o  have  cop ies ,  bu t  each  pa r t y  w i l - l  r e ta in

the i r  own  exh ib i t s .

Now,  is  there  more  f rom the  Government  be fore

you

o f

I

2T.
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