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Ned CoIe,  Counsel
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RE: Confirnation Hearinqs of Justice Howard Levine

D e a r  M r .  C o I e :

This  conf i rms our  understanding that  t ine wl I I  be reserved for
the test imony of  Dor is  L.  Sassower to  address the Senate
Judic iary  Commit tee at  the conf i rmat ion hear ings of  Just ice
Howard Levine for appointment to the Court of Appeals to be held
on  Sep tember  7 ,  1993 .

f t  is  our  v iew,  based on h is  par t ic ipat ion in  the Appel1ate
D iv i s ion ,  Th i rd  Depar tmen t f s  May  2 ,  199L  Dec is ion  i n  Cas t racan  v .
Colav i ta ,  that  Just ice Levine showed a profound insensi t iv i ty  to
legal  and eth ica l  ru les re la t ive to  recusal  and the t ranscending
publ ic  in terest  issues involved ln  the case and d isregarded
c o n t r o l l i n g  l a w .

As d iscussed,  fu l rv  indexed and organlzed copies of  the cour t
record of  ggst racan v.  Colav i ta- - lnc lud ing the papers before the
Appel la te Div is ion,  Thi rd Depar tment- -were prev ious ly  t ransml t ted
by us to  (  1)  chai r rnan Koppel l  o f  the Assernbly  Judic iary
Cornn i t t ee ;  (21  Cha i rman  v i t a t i ano  o f  t he  E lec t i on  Law Conn i t t ee i
and (3)  Thea Hoeth,  Di rector  o f  the New york s tate Eth ics
Commiss ion.

We have  a l ready  p laced  a  ca I I  t o  Cha i rman  Koppe I I r s  o f f i ce  w i th  a
request  that  h is  copy of  the two-volume record be suppl ied to
you .

We would par t icu lar ly  draw your  at tent ion to  F i le  Folder  r rFr t ,
conta in ing the reargument  papers of  the Thi rd Depar tmentrs  May 2 l
L99L  Dec is ion ,  i nc lud ing  Pe t i t i one rs r  No t i ce  o f  Mo t ion  (docunen t
r rF- l r r ) ,  Pet i t ionersr  suppor t ing Mernorandum of  Law,  (document  r rF-
2 "1 ,  and  the  Th i rd  Depar tmen t rs  Oc tobe r  L7 ,  199 i .  Dec i s ion



€e
Mr. Ned CoLe Page Two August  24 ,  1993

(document  r rF-14rr )  r  .  which denied the Pet i t lonersr  mot ion for
reargument ,  as wel I  as the i r  a l ternat ive request  for  leave to
appeal  to  the Cour t  o f  Appeals .

we would a lso draw your  at tent ion to  F l le  Folder  rA. r ,  conta in ing
three le t ters  of  Dor is  sassower to  Governor  Cuomo re lat ive to  th6
castracan v.  corav i ta  case and i ts  companion case,  sady v .
Murphy .  You  w i l r  no te  tha t  Dor i s  sassower rs  oc tobe r  24 ,  r -991
let ter  (document  r rA-1rr )  speci f ica l ly  ca l led upon the Governor  to
requis i t ion the cour t  records of  those cases and appoint  ;
specia l  prosecutor  to  invest igate the c lear  ev idence of  the
po l i t i c i za t i on  o f  ou r  j ud i c ia ry  es tab l i shed  by  those  and  o the r
c a s e s .

Unt i l  you receive the record f rom Chai rman Koppel l ,  w€ enclose a
copy of  our  Memorandum to the Cour t  o f  Appeals  (document  rc-gr)
summar iz ing the per t inent  issues as presented fo l i .owing the Thi rd
Depar tmen t rs  May  2 ,  1991  Dec is ion  i n  Cas t racan .  Sa id  Memorandum
was par t  o f  Pet i t ionersr  subrn iss ion before the Thi rd Depar tment
(Ex.  r rBrr  to  document  r rF-g ' )  in  suppor t  o f  the i r  request  that  the
Appe l l a te  D iv i s ion  a t  l eas t  g ran t  l eave  to  appea l  t o  t ne  Cour t  o f
Appears .  As  shown  by  the  Th i rd  Depar tmen t rs  oc tobe r  L7 ,  j - 99L
Decis ion (document  r rF-14 ' r  )  ,  Just ice Levine concurred in  the
den ia l  o f  sa id  reques t .

Tot  youl  fur ther  in format ion,  ?  copy of  Dor is  Sassowerrs  l is t ing
in  Mar t i nda re -Hubber l r s  Lav ,  D i rec to ry  i s  enc rosed .  she  i s  ;
FelLow of the Arnerican Bar Foundation and s/as the f irst woman
ever  appointed to  serve on the Judic ia l  Select ion Cornrn i t tee of
the New York State Bar  Associat ion--on which she served f rom
L 9 7 2 - L 9 8 0 ,  e v a l u a t i n g  e v e r y  c a n d i d a t e  f o r  t h e  A p p e r l a t e
Div is ion,  cour t  o f  Appeals ,  and cour t  o f  c la ims dur ing that
pe r iod .

Yours for  a qual i ty judic iary,

€a&ne.@d2{
ELENA RUTH SASSOWER
Coord ina tor ,  N in th  Jud ic ia l  Commi t tee

Enc losu res :  L l -  pages

Chairman Koppell,  Assembty Judiciary Cornmittee
Chairman Vi ta l iano,  E lect ion Law Colnmi t tee
Thea Hoeth,  Di rector ,  New york s tate Eth ics commiss ion

c c :
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New York State Court of Appeals

Castracan v.  Colavi ta

August L,  1991

At the outset, it must be noted that this case was

denied its rightful preference by the Apperrate Division, Third

Department. That preference should have been granted under the

Election Law, as hrell as under the Appellate Divisionts own rules

(rrAppeals in election cases shal-I be given preferenc€tr, Rules of

the Thlrd Department,  sec.  900.16).  The expr ic i t  statutory

direction is that Election Law proceedings:

x. . .shal l  have preference over al t  other
causes in aI I  courts i l .  (Elect ion Law, Sec.
16 .115)  (enphas is  added)

Appelrants, therefore, invoke such mandated right of

preference to obtain an expedited review by this court.

Expedited review is particularly crit ical in l ight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being irnplernented in the November L99l_

elect ions.

Appellants wirl contend on their proposed appeal that

denial of the mandated preference by the Appellate Division was

manifest error, representing an unrrarranted frustration of the

legislative wil l and irnpernissible infringement of constitutional

voting rights, which the aforesaid provision of the Election Law

was specif ical ly intended to protect.

l-

APPELI,ANTS I MEMORANDUIU



The proposed appeal invol-ves questions which are novel,

of public inportance, and which require interpretation of prior

decisions of this Court and of the Appellate Division in other

cases .

Apperlantsr Petit ion (R. L6-L7, 22-231 specificarty

alleges that under the New York State Constitution, the people

are given the right to erect their supreme court judges, and that

a certain cross-endorsements contract entered into between party

leaders and thelr Judicial nominees was in contravention of that

constitutional mandate and of the staters Election Law designed

to safeguard it.

The pivotal, profound and far-reaching issues requiring

adjudication by the Court of Appeals are, inter alia:

(1) whether the najor party cross-endorsements

bartering contract at issue violates the state and federal

const i tut ions and the Erect ion Law by guaranteeing

uncontested elections of supreme court judges and a

surrogate judge. Appellants contend that such contract,

expressed in resorut ion form (R. s2-s4r,  ef fect ively

destroyed the erectoraters right to choose their judges by a

neaningful vote between conpeting candidates and that it

further unrawfurry impinged upon the constitutionalry-

mandated independence of  the judic iary by requir ing

acceptance of cross-endorsement as the price of nomination.

Arso at  issue is the const i tut ionar val id i ty of  a

contracted-for commitment by the judicial nominees for



earry resignations to create new judicial vacanciesl and a

predge to spl i t  patronage after consurtation with the

pol i t ica l  leaders of  both par t ies2.

(21 whether  the Appel la te  Div is ion 's  fa i lure to

address these criticar issues gives rise to nan appearanee

of inproprietytt in that three members of the apperrate panel

which rendered the Decision, including the presiding

justice3, h/ere, themserves products of cross-endorsement

arrangements. such rrappearance of inproprietytr is rnagnified

by :

(a) the fai lure of the three cross-

endorsed members of the appellate panel

to disquali fy themselves4 or even to

disclose their own eross-endorsementsi

( b )  t h e  A p p e l l a t e  D i v i s i o n r  s

rendit ion of a dismissal on procedural

1 See,  in ter  a l ia ,  Appel lants t  Reply  Br ie f ,  Exhib i ts  nA-
1t t ,  r rA-2rr  thereto:

2 such conmitment and predge by Respondent Judicial
nominees, incruding sitt ing judges, runJ afour of the code of
Judic ia l  conduct ,  canon 7,  1 .B.  (c)  ,A candidate,  inc lud ing an
incumbent judge, for a judiciar off ice . .  .  . ,  shoutd not rnake
pledges or promises of conduct in off ice other than the faithful
and impar t ia l  per formance of  the dut ies of  the of f ice. . . r r r  ds
well as of the Rules of the Chief Administrator of the Court,
S e c s .  l - O O .  1 r  L O O . 2  ;  l _ o o .  3  ( b )  ( 4  )  .

3 Presiding Justice uahoney ltas triple eross-endorsed by
the Republican, Democratic, and Conservative part ies.

4 
_Disqual i f icat ion is  carred for  under  paragraph c(1)  o f

the code of Judicial conduct ' in a proceeding 1n 
- 

wnicih 
'  

his
impartial i ty night reasonably be quest, ioned"
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g r o u n d s ,  n o t  j u r i s d i c t i o n a l ,  n o t

preserrred for appellate review, and

readily curable. Such disrnissal by the

Appellate Division was based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Irtoreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without nerit and that

Respondents were without standing to

assert them5.

( c )  t h e  A p p e I l a t e  D i v i s L o n I  s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual and legal f inding of

t h e  S u p r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsements contract could not be

reviewed because there was rrno proof rl

5 Appellants have made these objections the subject of a
notion for reargument in the appet-Ilte Division, which also
includes, alternatively, a requell for leave to the court of
Appeals. That motion was expressry made rwithout prejudice t;
Apperlantsr contention that their appear ries as ; iatter of
right to the court of Appeals necause of the substantial
const i tut ionar issues invorved.. . r r  r f  the court  of  Appears
accepts. Appellants'� appeat as of right, they wirr withdriri the
aforesaid rnot ion.



t h a t  t h e  j u d i c i a l  n o m i n a t i n g

conventions did not conform to Election

Law reguirements6.

(d) the Appel late Div is ionfs denial

of Appellantsr preference entitlement on

two separate occasions: On October 19,

1-990, hrhen Appellants were denied the

automatic preference to which they hrere

entit led as a matter of right under the

E l e c t i o n  L a w  a n d  t h e  A p p e l l a t e

Divis ionrs own rulesi  and again on

October  31 ,  1990,  when Appe l lan ts t

formal application by Order to Show

Cause was denied by written order of the

Court. AIt f ive justices deciding that

later motion were thernselves cross-

endorsedT--including two justices who

ran uncontested races with |tguadruplen

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democratic, Conservative and Liberal

part ies.

r n  v i e w  o f  t h e  a p p a r e n t l y  w i d e - s p r e a d  c r o s s -

endorsement of judges on the Apperrate Division lever, it is

See Appel lants '  Reply  Br ie f ,  pp.

This fact was also undisclosed.

6

7

5

L - 4 i  p p .  2 7 - 2 9 .



respectfully subnitted that such fact furnishes an added reason

why this appeal shourd be heard by the court of Appears, whose

judges are appointed, rather than elected.

Appellants on their appeal fron the Appellate Division

order, as well as from the Order of the Supreme Court, contend

that the disrnissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d

constitutionarry protected voting rights--and gives a green light

to the najor part ies for  cross-endorsement barter ing of

judgeships as an accepted modus operandi.

As noted in the Record, the subject 1989 cross-

endorsement agreement spawned another crogs-endorsenent

arrangement in furtherance thereof in L99O as to Respondent

Milrer. I{oreover, aeeording to a nesrs article handed up, with

the courtrs permission, in connection with the oral argument

before the Appellate Division, Respondent Miller acquired his

seat as a result of a trade by the Repubricans of three (3) non-

judiciar government posts in exchange for the (1) supreme court,

judgeship to be fi lred by a Republican (see, Document #2s1.

As a result of the lower courtsr failure to take the

corrective action preseribed by the New York State Constitution

and the Election Law by invalidating the nominations in question,

the 1991 phase of the subject three year cross-endorsement

contract wiII be implemented as scheduled in this yearrs general

e rec t ions- -un less  fo res ta l led  be fore  E lec t ion  Day by  an

uneguivocal decision by the Court of Appeals that such contracts

I



are v io lat ive of  the Const i tut ion

unethical and agalnst public policy.

and otherwise i l legal,

This case gives the court of Appeals an essentiar

opportunity to update several of its prior decisions. There is a

need for clarif ication of its Decision in Rosenthal v. Har:qrood,

35 N.Y.2d 469, c i ted and incorrect ly rel ied on by severar

Respondents in the court be1ow8. Rosenthal was not a case

invorving cross-endorsements with an articurated quid pro guor

but only the endorsement of a najor party judicial candidate by a

minor party. rn that case, the court of Appears said the party

could not Drohibit the candidate from accepting such minor party

endorsement because such restriction--even though in the forrn of

a partyts internal by-1aw--would compromise the independence of

the judiciar candldate in exercising his own judgenent. The

court of Appeals has not yet ruled on the constitutionality of

major party cross-endorsements under a contract between the party

Ieaders, expressed in written forrn by resolutions adopted by the

Executive Comnittees of both parties, ratif ied by the candidates

at judicial nominating conventions, requirlng the Judicial

nominees to accept the contracted-for cross-endorsements, as weII

as other bargained-for and agreed condi t ions,  i .e. ,  earry

resignations and a pledge to split patronage after consultation

Lrith party bosses (R. 52-54).

I For furler discussion, s-€r inter alla, Appelrantsr Repty
Brief ,  Point  I  (pp.  L4-26)



There is arso a need to update and reaff irm people v.

Wi l le t t ,  2L3 N.Y.  369 (1915)  involv ing the predecessor  sect ion to

present Erection Law, sec. 17-158, making specif ied corrupt

practices a felony. Willett involved a nonetary contribution to
the party chairman to procure a nomination at the judicial

norninating convention for a supreme court judgeship. This court

therein expressry recognized, as a matter of law, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the applicable statute (then entit led rrCrimes against the

Erec t i ve  F ranch ise t t )  f r shou ld  be  cons t rued  to  i nc rude .  .  . a

nomination coming out of a poli t ical conventioDtt, irrespective of

whether  or  not  such convent ion conformed to procedurar

requirements of the Erection Law. castracan v. colavita is

todayrs pernicious counterpart to Willett9--a barter exchange of
judgeships for judgeships, which has already metastasized into a

trade for other non-judicial governmental offices as werl.

unfortunatery, the more recent case of people v.

Hochberg, 62 AD2d 23g, did not reach the court of Appears, which

wourd have perrnitted a ruling by our highest court that an

agreement assuring a candidate of guaranteed victory is a
rrsuf f ic ient ly direct  benef i t . . . to be included within the term
tthing of  value or personal  advantag".  r r r l -0

9

r ( B ) ,  p .

1_0
r ( B ) ,  p .

For fu l ler  d iscussion, see Appelrantsr Repry Br ief ,  point
l-8 et seq.

For furrer discussion, see Appellantsr Repry Brief, point
16  e t  seq .
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A favorable decision to Appellants in castracan v.

colavita would represent a loglcal and necessary progression of
thought essential to deal with rnodern subterfuge by polit icians

ready to eliminate the voters fron meaningful participation in

the electoral process. The public interest requLres this Courtrs

intervention and an unequivocal ruling that bartering judgeships

. ft is an historic opportunity.

The public importance of this case transcends the

parties to this proceedingll-. Not onry are the issues of major

significance 1ike1y to arise again, but over and beyond the

direct effect of this case in restraining the encroachment of

polit icians on the judiciary, a decision for Appellants wourd

open the way for judicial selection based on rnerit rather than

party labels and loyalties, which traditionally have excluded as

candidates for  of f ice those outside the por i t ical  power

structure--rninor i t iec,  wonen, independent and unregistered

voters--no matter how rneritorious.

Decisive adjudication on the nerits of the issue as to

whether  o r  no t  the  sub jec t  c ross-endorsements  v io la tes

constitutionarry protected voting rights is an inperative--

affecting, as it does, the rives, l iberty, and property interests

of one and a half mil l ion resi-dents in the Ninth Judicial

District. The practicar effect of the musicar-chair judge-

Rep ly  B r ie f ,  po in t  I I I ,  pp .  3O-3L .

9

LL see Appel lants I



trading arrangement by

situation in the already

the Court--resulting in

party bossesl2 was to create a cr is is

backlogged motion and tr ial

severe, incalculable, and

calendars of

irreverslble

but to thein jury not only to r i t igants and their fanir ies,

public at large.

L2 The^ DeaI reguired Republican Respondent Ernanuelli toresign his fourteen-yLar suprLme court i"agl=hip after ""iy
seven rnonths in off ice so as to create a vacancy for Democratic
Respondent county court Judge Nicolai to f irr fn January 199r-.The contracted-for resignation by Justice Emanuell i  was t imed sothat covernor cuono courd not firr it by interim ippointnent.
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