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' j[udicial-Seleetion Panels:
An Bxercise in Futility? Judicial-Selection Panels

By Dorlr L. Sairower
Hopes werc raked rccenily_ for lmprovement tn thc proectr o!

, choosing our Judgcr..Il eyly-septemlc-r,-readeru of thr Nrry yonK' Law JouR\',q,L learned trrat a ntni-mcmucr rmparHal panel had beonformed by tho Commlttec to Rcform Judtclal debattoa-t;..;;,*d;;;
S:_r1*t_ 

mort^.9uaUf,cd cendtctater tor Slatc ltuprcm. Court tn

(Conttnued)

*arihattan and.thl Bmnx. .Frcm
thcte'tt war thought that thrcc
woulilgmerge ar the nomlneet at
th Democratlc Judtclal Nomlnailng
Coriventlon.

In fetrorpcct, dlrappolntment ln
thc'ultlmatc cllect ol thc reeom.
mendetlons of thts pancl mtght
hevc,bcen anttclpateil. A prenoml.
natlon lcreenlng panel under thc
chalrmanrhlp of Judge Bernard
Boteln was cet up tn 1968 ln con-
nectlon wlth thc unprccedcnted
numbcl of new Judgeshtpr crceted
by thc New York Statc Leglslaturc.
Advdnce assur&nce! were secured
trom thc party leadert that nomtna-
tlonr woulal be ltmttecl to those
apptovcd bl thc panel. Thlt wa^r
not tha'cale, howcver. Ar rubre.
-qucnt cventr proved, ilrc party

Jl-t99ttng almoct cvcry- rifirrtiG
a f,fteen-day pcrlod, tntcrvtartng

that thc Reform Democratr kept
thelr commiiment to the pancl to
endorle only those candtditec thc
panel approved. As lt became clear,
no Euch commltment had been re-
cured lrom the regularr. It would
therefore be less than falr to con-
demn them for not tollowlng; e
simllar coursi.

Bench. The lnhepent vlrtuc od e
well-constltuted panel t! lt! tend-
gtcl !o dlscourage tfre poltucal
harck, the medlocrity, or ttrc lew-
yor whose aole asset ts ,,frlendl ln
tfie rlg'ht 'plaoer,"
' The question"ls ho,w those genu.

lnely ccrccrncd wtth thc lmprove-
mqht of our Judlc{a.l procc!! ca/n
arsurc thc rclecuon of tlrc former
over th. lettrn One mlght also
query *'hethcr the devicc of e
rcrcenlng pencl can be made func-
tlonal. Thts eslumer that one does
Tot wkh to do ewsy wlth party-
donrlnetad tudtclal convcnttons al-
togctha. Thcre a.re thore who con-
tend tnsJt the fcderal systan of
appotntment tr thc cuperio,r me
&nd-..produccr Judges of hlgher
quallty.

^Thlr k e reesonoble cr<psste,ilorr
wbetc rppolntmcntr arc heae Uy
e poHlo odclal a,coountablc to the
people. Yet trlre aprpotnttvc hand
mry s,l!o be vulnerablc to poltttcal
prcr!ilrrc end not neoe$arily pcdnt
to que,lt0cottonr alore. SUtt lt tr
be0tcr tlren e ryctcnr whtch pru-
tEnd. ttut. thc publtc clectr orr
Jud$r wh6n, tn fa/ot, the ctrotoc ts
prccdalncd rc Ulat, whst we have
tr.epolntnant by e cltquc of patty
lidrn rrt rllnm,Uy resporatitc tir
tlre pr$llc.

C:$t"lyt r bcttr luattderyqvuld renrlt frvrn wld€,r u.rc &
rcrcenlng pr^neh end, oonwmirtant-
ly, rdoptlon ol ttretr rrecommeode-
tlonr by thosc maklng thc appotnt-
mant!.

. Vltsl Frctorr

_.Thc cxpcrtcnoe of thk pa,ncl tn-
dleates that tlrc l,rrrkablitty of a
pDe-lelectlon psn€l dep€{rdl on two
barlc tactorr:

- (1) The c.ompos{tion o! ilre panel
drould bc ec brcad-barcd er pos-
slble, lncludlng raprerentai,ss
llvrn me,Jor county Bar acsocla-
tlong ir well ar communtty or-
ganlzaUons;

(2) Advancc publlc assura.nce by
party leadcr (nead appolndn!.
autlorltlel) tlrat they wtti ctrooae
only fDom.&rnoDg t}|a panel'c rec-
omme,ndaitlm.c.

In cr!€no., thlr cntatla r relln-
quhhment of powcr by thorc tn
porer. Some peoplo may feel lt ls
unrealislt to expeet thh to take
plaoe. Perhap! thc dsy whc,n thc
J{tolary ts nfrotly d.{voroed trorr
poll.ttcat lnfluence 

-can 
bc rcen on[y

ln the cyer of vtrloradec. But uri-
relentlcrg publlc tntcrert ind the
ql13- ol pub[ctty tocurcd on ev€ry
Judlclel vrcrllcy oan rnake that
day comr rooner.

leveral dozen candldater. tntcn--
slvely rev_lewlng and tnvetttgattng
thelr crcdentlak, thc panel-facci
thc dlfrcult dccklon ol choorlng
lmo1g thcm clght who woutd carrf
thc banner o! ,.preferred.', Th;
Reform Democratl hait plettged to
cndorre from that numbcr-thotc
who would ill thc thrcc porlttonr.
llourr of dvaluatton, dlseuicton end
thch, cureka-agrcemcntl

. Yet, can tiey not be faulted tor
not havlng lnttiated a panel of
th'elr or,rrn or Jolned ln the-commlt-
ment to the one for.rned under the
wi,ng of the Reforcners ? Thc com-
monly understood pur?ose of such
panel! belng to take the Judtctary
out of pollilcal hand6, tnc inferenc-e
lr tha,t tlre Regular Democratr had

leed€r!'tatled to honor theli bl.
partban comrnltmentr.

Desplte thc rour cxpcrlencc ot
tho Botcln Commlttec, wc ag;rccd
tg..servc bellevlng thet such pqnelr
per{orm .a, g'enulne rervtcc to thc
PSbIlc and the Ban'Thc candldater camc to ut, one
by one, eech thc cmbodlment of
thc r popular bellef thet ,,every
lakycr wantr to be a Judge.',

Dorlc L. Eascower li c
lormcr presiilent ol thc Ncro
York ,Wonen'E Bar Asgocl-
atfoil ottd, aerocil, ott thc nh:'r,-
member tuiliclal selcctlon
commlttee cllscussed ln lhls
artlclc.

Thc tack done, wc wcnt our rc.
rpecttvc wayr,. railried wc had
done our consclenttour bett, grail-
dcd that thosc choren refllcted
thetr own mcrlt, not thelr party
rervlcc; thclr outrtanittng qualt!-
catlonr, not thctr .,conncctto-n1.,,

Mlnorltlcr Oonrtitcrcit
There war romc conelderation

g{vcn -tlrc,lilea ol Judtclal rcprc-
scntatton lor our dlradvantagcd_
thc.blaeks, Puerto Rlcanr and other
mlnorltles, al well ar tor e wob-
firlly under-repreccnted maJortty-
w9men. Thc pancl aftcr all,-not un_
Intentlonally, reflectcd therc dl.
verg:ent troup!. Truc, too, that thc
roclal phllorophy of thc varlou!
appllcantr who camc beforc ut prc-
occuplcd u! tn lomc mealura ln our ,
dellbcraUonr.

- But competcncc purc and rlmple,
Eneer worth undllutcd by poltilcal
lnvolvement remalned our unal-
terable guldeposts.

It mult be rald to thetr crctttt
(Contlnuai, on pogc g, oolumn 6l

no wigh to do so. The fast lr that
deals for the Judlclal plum! u,€rc
m&de befor€ the Demoorattc Jud-
clal Ncnlnattng @nvenu,on whlc,h
6Uy r&Uf,cd a foregone corcluckir
amo-ng Urose !n.ttre pollUcal know,
ar f&r as the contest€d vapagrd€!
wsro ooncemed.

The qnrrmerlca.l dl,trton of rotcr
&mong'tln dclcgarte.r to the Demo-
cratlc Judtclal Noml,noilng Oon
y.9$lolt etrlouy on tntra-pafry po-
lltlcel ltnes, Regularr v. Refottn.
erg, msde lt obvloul thet thc Rc-
formerr' efiort to ch.ange the courrc
of Judtclel power pollHcs on trlre
!ta,t€ guptreme Oourt lgrcl war
hopeles!, al leaet ttrls flme aruund.
_ fs there e lescon !o be lcarned
It"om thtr cxpetl,ence ? Does tJre
Judlcla,l prc-sel€cilon panel ofcr a
vtebte mear! of achler{ng a bettcr
Judtclary ?

Dhcourage thc Harck
On the plus side k the fact thet

those $rrho came bsfore'our pane,l
wer€.almost unlformly of th€ hlgh-
ett callbre,. many of t}te most bril-
Uont rchol€.f,r of the pro,fesslon, our
lerpegterl Judges, our morc !uc-
cessfu,l }awyeru,. & therl our
rcreendng panel dtd no more tjhan
ofler rcf,ognltlcln and ns\a' ,t&tur to
those ca.ndldates lt recomrnended;
that would be enough to Jurttfy ttj
ror, In ttme, thl! might lead to
thelr ultlmate elevation to thc


