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PE$S0HAL AlIp C0NFTDEIITTAL

George Sassower
16 Lake StreeL
White Plains, New York 10603

Re: Matter of lrwin Brownstein, Esq.
Docket No. 263/89

Dear Mr. Sassower:

I{e have received an answer to yorrr recent comp}aint against the
above-named attorney. We are forwarding it to you for a written reply.

If you <lisagree wiLh the attorneyrs statement, ptr-ease set forttr elearly
and specifically what you disagree with and trhy. Be sure to attach
cclpies of any documents relevant to your eomplaint shich substantiate
your points of disagreement r*ith the attorneyos statement. Please state
*frat events have occurred in regard to your matter since the time you
filed }rour ccmplaint.

If you d.o not sulNnit a reply ttrithin 29_ days of the date of this }-etter,
we may ceinclude that you agree wi'Eh the attorneYrs statements- If you
have any quesEions about our procedures, please telephone the
r.lndersigned.

Very truly yours,

WILLIAM E JACKSON
Chalrman

DONALD I EAUDIE
Execrlive ASSrstanl

lo the Charrman

RICHARDZM. MALTZ

*r, fu.4=o14n-*u--
Carol Scheuer
Legal Assistant.

RMM: CS : dm1
Enc.
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February 9, 1989

Ha1 Lieberman, Esg.
Actinqr Chlef Counsel
Supreme Court, Appellate Division
First Judicial Department
Departmental Disciplinary Committee
4L Madison Avenue
New York, New York 10010

Re: Complaint of George Sassower
DaEe: L/25/89
Docket No. 263l89

Dear Mr. Lieberman,

In response to your letter dated January 3L, 1989, you are
advised that the undersigned answers as follows to Mr. Sassower's
complaint:

Page !, paragraph 1 is denied, except to admi-t that I
represent clients and I accept money for services.

Page 2, paragraph (h) My firm now represents Hy Raffe.

Page 2, paragraph 3(b) Denies the alleqations of the
Committee and annex hereto a copy of our brief to the Appellate
Division in behalf of Mr. Raffe.

Paqre 2, paragraph 3 (c) - I belleve that. Mr. Raf f e is
entitled to a termination of payments and a return of monies.
However, the Appellate Division, Fi-rst Department unanimously
disagrree. (See Decision annexed hereto).

Page 2, paraqraph 3(t)) - I deny the allegations contained
therein.



BoowNsrerN & BRovNSTEtN

Paqre 2, paraqrraph 4 Et S€Q. , I deny all the allegrations
contai-ned therein and, as to all allegations conta j-ned in paqes
2,3 and 4, such as they are, I denY them.

The Committee should note that Mr. Sassower is not my
client, has had no professional relationship with me and does not
stand in privity with me or for that matter with anyone else in
this case anymore.

Very t.ruIy yours,n el45rnrb-la
IRWIN BROT{NSTEIN

IBl tp

Enclosure.



Ar i i.rFof dre Appcllete Divisioo of the Supreme C-oun
beld in rod for the Fir* tudiciel Deprnment in rhe C-ounry of
Ncw YorL, oo January 26, 1989.

Present-Hort. Davld Ross,
Sldney H. Asch
Ernst H. Rosenberger
Rlchard l.I. lIaIlach
George B. Snlth,

Justtce Presidlng

Justtces.

Feltnan,
Fe I cman ,
Recelver

Karesh, MaJor & Farbman and Lee
as the court-appolnted permanent
for Pucclnl Clothes Ltd.,

Plalntlf f s-Responden ts,

-agalnst- 35427

Hyman Raffe,

De f endant-Appe I lant .

An eppcd haviag bcen trhcn to thi! Cout by the. above-named appellanr,

frosr an order and judgnent (one paper) Of tbc Suprcnrc Cqut, New york Counry

(Donald Dlanond, Speclal Referee), entered on March 23, 1988,

rnd raid rpFd beving bcca argued by Irwin Brownstein,

9f 69r'ns6l for tbe rppcUrnt , rod by Donald F. schneider,

of couoscl for the sespoodcot s; aod duc delibertioo baving bcen bed tbereo,

It is uoenimously ordcred tbet an order and judgmenc (one paper)

rc eppealed from be r.od the seme is bcrcby af firned, without costs and wlthout
dlsbursements.

ENTER:



To Be Argued By:
Irwin Brownstein

ffieu, Sork Snltonro @ourt

FEL'I}{AN. KARESH, MAJOR & FARBMAN
and LEE FELTMAN, as the court-appointed permanent

Receiver for Puccini Clothes Ltd.,

Plaintiffs - Respond ens,

against

HYMAN RAFFE,

Defendant-APPellant.

DEFENDANT - APPELLANT'S BRIEF

BROWNSTEIN & BROWNSTEIN
Attorn qs fo r D efe nd on t - App e I I a nt
1.9 Rector Street
New York, I.ry 10006

(212) 809-5151

Of Counsel:

Richard E. Hershenson

New York County Clerk's Docket No. 01509i88
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QIJESTION PRESENTED

l. Vhere a party enters into a stipulation

containing, atnong other things, a provision wtrereby he

atrees to indermify certain attorneys for lititation
expenses with respect to f uture I it igat ion brought by the

partyrs forner attorney relating to a pending dissolution

p roceed i ng, and the pa r ty 's forne r a t to rney the rea f te r

continues to corrrnence new li t igations end lessly al leging

the sarne or s imi la r c la ims tha t have a I ready been

dismissed, despite his being disbarred and in violation of

cour t order s d i rect ing h im not to I it igate, and the par ty

has no control over his forner disbarred attorney and has

p leaded wi th h im to s top, and the par ty has a I ready been

compelled to pay rnany hundreds of thousands of dollars
under the indemn i ty to the rece ip ien t at torneys for

frivolous litigations brought by his forrner attorney, and

the receipient attorneys cont inue to seek rnany rtore

hundreds of thousands of dollars under the indennrity,

should the court find that the indermity is unconscionable

and unenforcable as against public policy and further
direct the receipient attorneys to return all rnoneys

a I r eady pa id unde r the indennr i ty?

The lowe r cour t an swe r ed in the nega t iv e.

-2



The Nature of the C-ase
and the Facts

In th i s act ion appe I lant seeks to set aside as

unconscionable and against public policy, a certain

indermity provision contained in a Stipulation under *,trich

appel lant has already been compelled to pay several

hundreds of thousand of dol lars and I ikely wi I I be

compelled to pay indefinitely at least rBny rpre hundreds

of thousands or mi I I ions of dol lars. All of these

enormous paynEnts have been required by the never-ending

litigation of appellant's forrner lawyer wtro has been

d i sba r red and over whom appe I lan t has no con tro I . The

recipient of all these payrrEnts has been the respondent

a ttorney s, wto have inher i ted an unconsc ionab le boon out

of I'sure wins" resulting from continuously having to

defend constant new neritless litigation by a now

disbarred lawyer.

In or abou t l9E0 a proceed ing wa s cormenced in the

Suprenn Court, New York County, for the dissolution of
Puccini clothes, Ltd. ("Puccini"), a New york corporation
in which appellant owns one-third (ll)) of the stock.
(R.33 )

Appellant's lawyer at that time was George Sassower.

over the cour se of the next f ive years Mr. sassower

initiated sorne thirty-five actions, forty Article l8

Proceedings and three hundred rnotions against various

-3



principals of Puccini as well aS nurerous lawyers,

referees, iudges of this Court, etc. (R.33) Among those

he has sued rrwith frequency and regularityI are Special

Referee Donald Diamond, who rnade the judgnnnt from which

this appeal is taken. (R.12)

Mr. Sassowerts litigation tactics have been described

as abus ive and in the na ture of I'b lackrnai l " by var ious

judges. Indeed, Mr. Sassower was punished several tinres

for criminal contempt and has spent tine in prison as a

result of his conduct in the lititations. (n.f3-34)

Eventually in February, 1987 Mr. Sassower was

disbarred by the Appellate Division, Second DepartnEnt.

(R.rr-57)

Appellant discharged Mr. Sassower as his attorney

or about the sunrner of 1985. (R.34)

During the course of sorne of the Puccini-related

actions, the parties entered into two Stipulations dated

November 4, 1985 and September 4, 1986. (n.58-100)

Those Stipulations contain provisions (para.5 of the

November 4, 1985 Stipulation and para. E of the September

4, 1986 St ipu lat ion wh ich rep laced the ear I ier prov is ion)

wherein appellant agreed, in substance, to indennify

certain parties against further litigation by Mr. Sassower

(R.63-64, Sl-89)

ln

related to Puccini.
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The result ol those indermiticsr uhloreseen by anyone

at the time, has been an unconscionable burden on

appe I lan t and an uncon sc ionab le boon to th e re sponden t

attorneys.
Despite the facts that ( l) appel lant long since

discharged Mr. Sassower as his attorney, (2) ur. Sassower

has been disbarred, ()) tvtr. Sassower has been enioined by

at least Orders of the Suprenn Court of the State of New

York and the U.S. District Court, Southern District of

New York, f rom f ur ther I it igat ing, (4) f.fr. Sassower has

been incarcera ted on severa I occas ion s fo r I i t igat ing in

v io lat ion oI cour t order s r Bnd (5) appe I lan t has p leaded

with Mr. Sassower to stop litigating, Mr. Sa s sowe r

cont inued and cont inues to I it igate.

In response to Mr. Sassower's ongoing, never-ending

I it igat ion, the respondent attorneys have al legedly

already perforned legal services for *,hich they have

charged appe I lan t a tota I of some S200 r000.00. And there

is no end in sight.

Respondents brought th is act ion to recover an

additionat S229r00O.OO in fees from appellant under the

sub ject indermity. Appel lant asserted in his answer that

the indermity is unconscionable and unenforcable, and

sought return of al I moneys paid by him to respondents.

-5
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Both rppellant and respondents npved tor tunrrBry

judgnrnt. Special Releree Donald Dianrond, ntro has himsell

been a co-delendant vith respondentt in var ious

litigations brought by Mr. Sassower, denied aPPellantrs

rption and granted respondentsr nEtion. This appeal

to I lowed.

Since the tirne this aPPeal was li ledr the respondent

attorneys sought and obta ined a iudgnent in the lower

court awarding them an additional S78 rr27.09 trom

appe I lant under the inderm itY.
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ARGLIvTENT

THE II\DEMNITIES @I.ITAINED IN THE
ST I PULAT IONS ARE UrcONSC IOMBLE
Ai.ID UNENFORCABLE AS AGAINST PL'BLIC
POLICY AT.ID SrICIJLD BE SET ASTDE

Truly this is a unique situations on the one hand we

have the spectre of a runaway disbarred lawyer who will
not be stopped by court orders, iniunct ions, criminal
contempt, incarceration, and disbarnEnt. on the other
handr w€ have a law f irm wtrich is excessively benef iting
from all this to the tune of many hundreds of thousands

and perhaps mi I I ions of dol lars, and an individual *tro is
bearing al I this burden even though having no control oyer

the party at fault. surely this is not conscionable and

violates public policy.
This Court has held that a court shou

aga inst an unconsc ionab le resu lt rrwhere,

relief is required in the interests of
afford the (party) an adequate remedy."

Kahn, 23 A.D.2d 23t (lst Dep't 1965).

It is fundanrental that atreerEnts in violation of
public policy are not enforceable. Thus, for example, an

agreernent which "tends to oppress ion, is void against
public policy. Camp-of-the pines. Inc. v. New york Tinns

Co. , 184 Mi sc . )89 (Sup. Ct. Albany Co. 194, ).

ld trant relief
a s he re, such

justice and to

Kamin sky y.
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similarly, it has been held that frit is the inherent

power both of a court of law and of a court of equity to

prevent uti lization of the institutions of justice for the

perpetration of injustice. The courts are not to be used,

under color of contract law, for oyerreaching, for
inpos i ion of obl igat ion of contract by f raud or duress, or

for any purpose wtrich seats injustice in the hall of
justice." veidrnan v. Tonaselli, tl M.zd 32t(Rockland co.
ct . 197 5) , af f 'd , g4 M.2d 7gz (App. Te rm 9 th and to th

Dist. 1975).

Because it is the respondent attorneys who have been

receiv ing unseemly, ongoing, exorbitant compensat ion, the

c.ourt should be even rrpre sensitive to appellantrs claims.
The courts have always been careful to scrutinize
agreenEnts providing for cornpensation to npmbers of the
Bar particularly where the agreerEnt 'ris fraught with a

Potential for an unconscionable result that nBy taint the

honor of the bar." Gross v. Russo, 76 M.2d q4l (Sup. Ct.
Richrnond Co. 1974).

Thus, the court of Appeals has condermed atreenEnts

Prov id ing f or compensat ion for attorneys wfiere ,'the

recoyery rnay be such that what was in the first instance a

fair contract becones unfair in the enforcement ... (a

lawyer) is an officer of the court, and is judged as such,

and technical contractual rights must yield to his duty as

-8



su ch

cert.
officer.rn Gair y. $1!, 6 N.Y.2d 97, 107 (19r9),

den., 361 U.S.374 (citations omitted).

In the case at bar, because the chal lenged

indermities were contained in stipulations in pending

actions, there is even broader latitude lor this Court to

set them as ide.

The C-ourt of Appeals has held that

It is sufficient it it appear that
either party has inadvertently,
unadvisably, or inprovidently entered
into an atreerEnt which will take the
ca se ou t of the due and o rd ina ry cour se
of proceeding in the action, and in so
doing may work to his preiudice.
(ln re Estate of Frutiser)r 29 N.Y.2d
t43, 150, 3r4 N.Y:s.2d-i3 (t97t), quotinS
approvingly from Van Nuys v. !j.!3yg!!,
57 Hun 5, l0 N.Y.S. 507')

Thus, a party ,nay be relieved from a

there has been a showing of fraud, col
accidentr surpriser or

deny relief would be

Ca I ig iur i , 65 A.D.2d

t978).

Coro. Y.

N.Y.S.2d 925

ufiere it otherwise

harsh or uniust.

754, 409 N.Y.S.2d

stipulation "if
Ius ion, mi stake,

appears that to

" 9!gLB v.

7El Qd Dep't

Similarly, it was held in Central Vallev Concrete

Mon tgorne ry Va r d & Co. 34 A.D.2d E50, 310

(3 rd Dep't 1970) t

Since there is some an$ iguity as to the
exact meaning and intent of the
stipulation, Special Term properly
vacated it in the interests of just ice.(Citations omitted) "Relief from
st ipu lat ions wi I I be gran ted based on

-9
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l

I

I
I

514 (lst DeP't 1972).

Indeed, it has been held that eyen

is suf f icient to relieve a party from rr

6enera I equitab le considerations,
particularly uftere, due to circumstances
beyond the control ol garties, the
purposes ol the st ipulat ion are
I ru st ra ted or the con t ingenc ie s ol the
settlerrEnt lail to occur.n (Monasebian
Y. Du Bois, t0 A.D.2d tr9r 293 N.Y.S.2d
27 .)

This Court in Horodeckvi v. &I993.,!4r 9 A.D.zd 732

(lst Dep't 1959), held that where a stipulation rrested

upon on assumpt ion wir ich yas subsequently proven fa lse",
the court properly vacated the stipulation. lgg also

Phoenix {ss. Co. y. Stark [Iobi le Hones, Inc., )9 A.D.2d

a stipulation'r. QaltroO v. llletropol

unilateral mistake

the con sequence s o f

itan Transportation

Authoritv, g2 A.D.2d 907 (Za Dep't l9E3).

A more clear cut case for application of this rule

could hardly be imagined. Appellant inadvertently,

unadv i sab ly, and improv ident ly agreed to the inderm i ty

provision, never dreaming that it could cost him hundreds

of thousands and perhaps mi I I ions of dol lars in attorneys

f ees aqd that the respondent attorneys could avai I

themselves of such an unconscionable boon.

- l0



Accord ing ly, the indenn it ies con ta ined in the

st ipu lat ion s shou ld be se t as ide rr and the money s

prcv iou s ly pa id thercunder by appe I lant to the re sponden t

attorneys shou ld be returned.

*Both st ipula t ions con ta in ing the inderm it ies express ly
provide (para. 22 of the Novenber 4, 1985 stipulat ion and
para. 26 of the Septenber 4, 1986 stipulation) that if any
provision is declared unenforcable, that will not affect
the rernainder of the stipulation.

- ll



COhCLUS I ON

For the foregoing reasons, ( l) the judgnnnt of the

lourer court should be reversed, (2) tne complaint should

be dismissed with prejudice, (3) a declaration should be

rnade that the sub ject inderm it ies are unenforcab le, and

(4) the respondent attorneys should be directed to return

to appellant all moneys paid by appellant.

Re spec t fu I ly submi t ted ,

BROTNSTEIN & BROVNSTEIN
Attorneys for Defendant
Appellant Hynan Raf fe
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SUPR.EI{E CCXJRT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARIMENT

FELTil,IAN, KARESH' I\iAJOR & FAR'BtilAN
a nd LEE FELTIvIAN, as the cou r t -
appointed permanent Receiver Ior
Pucc in i Clo thes Ltd. t

Plantiffs-
Re sponden t s,

-against-
FI}|I{AN RAFFE,

De fendant-

-__it::::::I:-- ---x

x

N.Y. Coun ty

Inder l{o. 01r09/SS

STATEITENT RNSUAT.IT
TO CPI.R, 

'"1

l. The index number in the court below is 01509/88.

2. The full narEs of the parties are stated above.

). This action was cotrtrpnced in Suprene Court, New York

Coun ty.

4. This action was cotrrnenced on or about October 27, 1987.

The comp la in t was se rv ed on or about Oc tobe r 27 , 1987 . The

answer was served on or about Novenrber l8 , 1987. The rep ly was

served on or about November 19, 1987.

5. Th is is an action to recover for attorneys fees

allegedly rendered pursuant to an indermity agreenEnt.

6. This is an appeal from an Order and Judgnrnt of Special

Re f e ree Dona ld Diarnond en te red on [Ia rclr 2), 1988.

7. This appeal is on a full reproduced record.
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