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_Summ;!ni with Notlce. Supreme Court, Fum s B e 18 PHNEUREES
= 1ea l‘tuonnl or Subatituted Se lee, 1=-TD e 8 ;

E‘?uprrfitr :‘(ﬂmtrt nf the State nf New Jurk - Index No.

Plaintiff(s) designates

@aunty of NEW YORK

County as the place of trial ‘

E | '_ . The basis of the venuc IS

é Brsingili(s) Residence of defendants.

} *ngains St witly- Notiere
C]’.’I’IBANK, N.A. 'and JEROME H. BARR, indiﬁidually and as Plaintifi(s) reside(s)-at

executors of the Estate of MILTON KAUFMAN, deceased,

and KREINDLER & RELKIN, P.C. -
y Dc!cmhnt(s)r

S

—

To the above named Defendant(s) | o »
1;]“1[ ill'l.‘ I]l‘l‘l‘hl] l'illllllllmll‘h to answer the complaint in this action and to serve a copy

of your answer, or, il the complaint is not served with this summons, to scrve 2 notice of appearance, on {he'PI::n:ﬂs
Attorney(s) within 20 days after the service of this summons, exclusive of rhc’ d.’fy of scrvice (or within {0 d:):s
alter the service is complete il this summons is not personally delivered to you within the State a{ New York); and in
: "_‘-."icuc of your failure to appear or answer, judgment w:f{l be taken against ‘yo‘u by default for the relief demanded herein.

' :Daud. March 21, 1985

Defendant’s Address: GEORGE SASSOWER, Esq.

| Attorney(s) for Plaintifi(s)
Oflice and Post Oflice Address

2125 Mill Avenue,
Brooklyn, New York, 11234
(718) 444-3403



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

________________________________________ x
HYMAN RAFFE,

Plaintiff,

—agalnst-

CITIBANK, N.A. and JEROME H. BARR,
individually and as executors of the
Estate of MILTON KAUFMAN, deceased, and
KREINDLER & RELKIN, P.C.,

Defendants.
________________________________________ x

Plaintiff, by his attorney, GEORGE
SASSOWER, Esqg. ., complaining of the defendant

respectfully sets forth and alleges:

| At all of the times hereinafter mentioned
the defendant, KREINDLER & RELKIN, P.C. was a

professional corporation licensed to practice law in the

State of New York.

g At all of the times hereinafter mentioned
the defendant, CITIBANK, N.A., was a national bank,
licensed to operate in the State of New York.

. At all of the times hereinafter mentioned

the defendants, CITIBANK, N.A. and JEROME H. BARR, were

and still are the executors of the Will of MILTON

KAUFMAN, deceased.



4. At all of the times hereinafter mentioned
the defendant, KREINDLER & RELKIN, P.C. were authorized
to act on behalf of the defendants, CITIBANK, N.A. and
JEROME H. BARR, in an action pending in this Court under

Index No. 16792/1980.

FOR A FIRST CAUSE OF ACTION

% a Plaintiff repeats, reiterates, and
realleges each and every allegation of the complaint
marked "1" through "4" inclusive, with the same force

and effect as though more fully set forth at length

herein, and further alleges.
6. In an action pending 1in this Court
bearing Index No. 16792, the plaintiff hereinabove

served written interrogatories on defendants hereiln,

which included the following 1nterrogatory:

o Set forth all attorney's fees
incurred by plaintiffs thus far, annexing any
and all documentation for same, including all
time Sheets, bills rendered, and all payments
received, including dates thereof.” [emphasis
supplied]

y By Order of the Appellate Division, First
Department, of August 18, 1983, the defendants hereiln
were supposed to comply with same, within fifteen days

after service of a copy of the Order with Notice of

Entry, without cost or expense to plaintiff for same.



8. As of December 19, 1984, the same was not
fully complied with by defendants, and thus to save
further litigation cost and expense, the plaintiff
tendered to the defendant, KREINDLER & RELKIN, P.be B
check of $20‘0 (Exhibit “A®"); 1n oOrder Lo promptly
receive photostatic copies of the documents that had not
been received by him Eor compliance oL the
aforementioned interrogatory.

9. The aforementioned check was accepted by
KREINDLER & RELKIN, P.C. for such purpose and cashed.

10. Notwithstanding the aforementioned, the
defendants have not complied with the contractual
understanding, resulting in damage to the plaintiff.

FOR A SECOND CAUSE OF ACTION

11 Plaintiff  repeats, reiterates, and
realleges each and every allegation of the complaint

marked "1" through "4" inclusive, with the same force

and effect as though more fully set forth at length

herein, and further alleges.

12 On or about the 7th day of October, 1980,
the defendants 1in order to cause the defeat of
plaintiff's motion, caused to be submitted to this Court
an affirmation by KREINDLER & RELKIN, g.C.. & portion oL

which is annexed hereto (Exhibit "B").



i W That the Court reliled on such

representation, resulting 1in the dafeat of plaintitft s

motion.

14, Thereafter, the defendants, 1n order to
defeat plaintiff's appeal submitted a Brief to the

Appellate Division, First Department, a portion of which

is annexed hereto (Exhibit "C").

 §- That the cCourt relied on such
representation, resulting 1n the defeat of plaintiff's

appeal.

16. That the aforementioned were submitted
with the intention of deceiving the plaintiff and the
courts, and in fact, did so, and as far as defendant,

KREINDLER & RELKIN, P.C., were concerned violated, 1inter

alia, the provisions of the Judiciary Law of the State

of New York.

17 s As a result of all of the aforementioned

the plaintiff has been and willl be damaged.



WHEREFORE, plaintiff demands judgment

against the defendants 1in each of the aforementioned

causes of action in the sum of $500,000, together with

interest, costs and disbursements.

GEORGE SASSOWER, Esgq.
Attorney for plaintiff
2125 Mill Avenue,
Brooklyn, New York, 11234
(718) 444-3403



GEORGE SASSOWER, Esqg. . an
attorney admitted to practice law in
the courts of the State of New York,

affirms the following to be true,
under the penalty of perjury:

Affirmant 1is the attorney for the
plaintiff and has read the foregoing complaint and knows

the contents thereof.
The same is true to his own knowledge.

Plaintiff is not in the County whereiln

affirmant has his office.

Dated: March 21, 1985

GEORGE SASSOWER
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DONALD B. RELKIN - PLAINTIFFS' ATTORNEY - AFFIRMATION

There i3 absolutcly no basis to dcfcndant’s motlon

115 not _"bascd on a prior action”. R

attorneys’

seccks tO reccover plaintiffs’

llaction, not in the prior action as implicd 21

l " oy g "
'LThercforc, there has bcen no "splitting
|

only soug

ht in connccﬁion with -the action now Qpnd

‘Court. Likewlse, thc third cause. of ac
c L | T N

penaltles and Qchnscs 1ncurrcd by plalntlffs.

l'
L

.certaln costs,

!Thesc items ﬂrc not "bOSCd on a pr.lor aCtlon ) and ll}’Cnge,

:have not bcen_“éplit“.
w 6 ‘: (b) "~ Defendant movcs, pursuant. to CPLR

but totally fails to spcc:Lfy whlch ground,

';predicatcd upon. Dcfcndant also sccks dlsml..»sal pursuant- 'to

Ci’LR 53211(a) (7), but fails to sct forth thc allcgcd basxs for

| .|| .
Mis assertion that the sccond and

{ ) |

ugtate a cause of action;

} 3
” ' | - (¢) The moving pPapcers fail to attach coplcs}of

!
'the complaint hcrein and fail to

'I
papcrs filed in the prlor prOCCCdlng rcfcrrc
L

| :papers. On their facc, the moving papc

. | | _ ‘

lﬁUpport a motion to-dlsmiss.
k

rs arc 1nsuff1c1cnt to

| FACTS .

3 The underlying fac'ts. {nvolving this actlon aro

set forth in the complaint verlfied by the plaintiff,

L Exhibit "B"
- ) =

o

175~ 176’L ™his actlon

fces incurred in this
1 n éhc moying pPapcrs.
as attornc?;j'fccs afg’
inafbé[oré'this .

tion scé}ﬁ to collcct =

3211(&)(5):

3f any., his motlon is

thlrd causcr of action fail to

providc the Court with any of the

d. to in the moQing"

L

* >
[
T P e )

Jorome H.

a
[ L -8 * @ R ey TEuEnanE W 0
"
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|

"

IKOLCR & RULXIN

|

i R 14. Raffe*s motion to dlsml - 1S com

| L]
i{-
' .
i | . |
L s e -
L]

will incurx {n connccclor

u ¥
| arantce which plaintiffs have incurrcd O . ‘
9

to rccovcer in this actlpq:

i J Ck
E iWi.th thlS aCtion Plﬂiﬂtlffs dO n0t e " | l
' l | 7 - \ % Cd in Conncctlon Wl.th thc ;
l i. . -ttorncy . fCCﬂ thCh crc incurr il j
:thc r a -t ' | | | e
Jprior action.
: | F-. ) { rsuant
l \ 12 In the third causc of action plaint!if{Zs, PUY

|

'

. @ . g
cCn ) they have incurre
|%uhﬂitional costs, pcnaltlcs and cxpcn C. which S .

L _ | |
iand continue to incur. | o

of action are not '~

t ' -
v | '13. . Thc sccond and thirxd causcs

scparate. and,
‘Hmascd.on a prior action”. Thcy arc complctcly scpa _

| "Qiiitﬁihgf bf_r-_
1ndepcndantpcauscs of. action. Therc had been no P - :
1

« *8
-
-
-
L]
.
-

‘Iany action. Attorneys' fccs anfl costq.,

pletely frivoious-.

a5 & dxlatory tactic to dclay 3

'S motlon to d;smiss thc second and.

the complaint shbuld bc anlCd in its

]

i SO WHBREFORE, defendan
!thlrd causes of action of

|

l
‘entlrety

IDated: New York, New York
October 7 1980
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PLAINTIFFS' BRIEF AT APPELLATE DIVIGIOR
- 177-180

Iridex “NO . ‘:21208/79). On Apcil 10, 1980, the Suprcm? Court, tlew
a’ork County, in a decclslon by the llonotable Richard"s.' Lanc,
[ 24=29 ) granted Piaintiffs‘ Motion for Summary Judgmcnt in Lieu
of Complaint againatl Raffc,'Dan‘n and Sorrentino. The Ordcr
granting Summary Judgment pursuant to CPLR §3213 was afflrmr‘d on

.-appeal .by the Appellate Division, Flrst Department on March 12,

1981{30-36) -

THE INSTANT ACTION

gince the'institution of the prior action, Puccini_

yo . i 4 e . -1 - - .
) defaulted in the payment of additional acceptances totdlling,

${61‘,933.3.3,‘ for ‘which amount Citibank charged the'account' pf

kaufma‘n(ld). Accordingly, pursuant to the terms of the wr’ltten-

guaranteea, Plalntiffs Respondcnts hereln 1nst,1tutcd thls actlon :.'p

to recover $346 449 99 from Appellant Raffe, whxch sum rcpresents

751 of $461 933.33, the amount charged agamst thc coll teral

l‘

deposited by Kaufman wlth Cltibanktld) ' .

—

In the sccond cause of action herein(56-57) which 15

the subject of'hppellant"s motion to dismi-ss,:, Plaintiffs-Respon-

dents seek to recover thelr attorneys' fees as permitted undcr

the guarantee, which fees they have incurred or will incur {in

connection_with this action.. In the third,cause of action, which

{s also the subject of Appelfant's motion to dismiss, the Plain-

t1ffs-Respondents, agaln pursvant to the express terms' of the

-]-

Eschibit Mg

,p‘ . -.ll L

g™ s ap s » * o
* e .

- eyt . "
2 @ s " a*



1
L]

writtéﬁ guafantec, <scck to recover their additional costs,

; penalties, and cxpcn3es which have been {ncurred and continue to

be {ncurred with respect to the ptosccufion of.Ehis sebiontls)

'fhe_motion for dismissal of the "sccond" and "third"

" causes of action was based updn the purported grounds that Plain-

..tiffs-Respondents' have cngaged 1in an'impgcmissiblc_"splittihg"

of causes of action.

special Term, per Justice Richard W. Wallach, denied

Appellant's motion éo‘dismiss, stating:

i " “...The moving affirmation is pitifully
y TP - - sparsc and insufficlent even when read
| together with the reply affirmation. -
 Movant is under. the impression that by
" making conclusory statements with nothing
in support of them and without even attach-
. ing exhibits, he can persuade the Court .-, :
that insofar as the aforesaid causes are . . '~
... based on a prior action resulting in judg- - % %
" ment any recovery is barred and that plain-- .- |
"tiffs are splitting causes.of = -
dction."(59-60] -

Spebiql Term further invited the Appellant herein to rencw his

__appiicatiod;upon proper papers. The_Court‘specificaﬁly‘Statéd

-~

that it was not passing upon the merits of tHe appliéaﬁionlip'

view of the deficiencies in Appellant's moving papers, which pre—?

cluded such an analysis,



B. 'I‘he ncecond" And "Thlrd" Causes Of Action ,
nf Plaintifls= Respondents’ Complaint |
Are Valid And Do Not Constitute An

}mperm1551bleJ11tting of Causes of Actlon

Appellant's allegation that Plaintiffsznc.spondents have
committed an impermissible splitting of the nsecond” and "third”

causes of action.to .the complaint is tot.aliy devoid of lecgal or

‘gactuql merit.

Since the institution of the prior action, Puccinl

| dcfaulted in_the payment of additional acccptanccs totalling

A 4

- 5461,933. 33,.for whlch ‘amount Cltlbank had charged the e_ecount-of_ o,

-

to the tcrm' of - thn wrrttcn :

¢ " . -
L] " - LA
- L]
o - ' - ™ -
L

' '.Kaufman.. I\ccordlngly, pursuant

_' *'guarantees, Plalntiffs Respondents in thls action .Jeek to recover' o

from Raffe for the payment of $346,449 99, which rcprcacnts 75%

| of $461 933 33, the amount charged against the collntera_ll deposl—

ted with Cltlbank by Kaufman.-

In the "second” cause 'of action t{er_ein.. 'Pl'ai'r'\t-; -.

iffs— Respondents seek to recover thelr attorneys' 'fees;laé peEL~ . .-

rn'itted under the guarantee, which Plalntlffg—nespondents have

incurred or will incur in connectlon with this. action. Plamt-—

iffs—Respondents do not scek to recover in this actlon their
. ) .

attorneys' fees which were {ncurced in connection with the prior .

action. In the "third" cause of action, Plaintlffs Respordents,

pursuant to tha axprcas terms of the 'written (juarantee', seck to

)P




‘recover their additional costs, penaltles and_cxﬁchscs whiceh Thoy

Lave incurred and continue to incur._ In this cegard, thce

"second" and “third" causes of actlon are not "bascd on a prior .
. Sy . .

action". They are completely scparate and 1ndcpc'ndent____cause_s.of_

actfén;
.. fees and co‘s'tst for any prior action are not sought in this

acE1D0 .

Accordlngly, I\ppellant'f‘ allr:.gat'ion that Plain-

tlffs—ncdpondents have cngagcd m an 1rnpcrm1".1blc .;plxttlng of X

" causes of action 1s tot.aJtly devpld‘ of merit. . The “second“' and
"third" causes of action allégéd_in the cornpl‘aint scck to rccover

fees and expenscs with respcct to thc wlthm action, and do not.

. seek to recover any amounts pcrtalnlng to an unspcc1flcd pr ior

action. Since Appellant's Brief con51sts solely of a generalxzed

hornbook rccit'atlon of the law rcgardlng .,pllttlng causcs of

action without establlshing the principle’s applicablllty to the

facts of this case, it 1s evidcnt that I\ppcllant and his coun.,el

have prosecuted this 'appcal in bad faith. ‘4 : *

-14- o

There has becen no "Splitting" of any action. Attorneys'

.
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