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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORX

GEORGE SASSOWER, 5
Plaintiff, :

—-against- : Index No.
77 C 1447
ERNEST L. SIGNORELLI, ANTHONY :
MASTROIANNI, VINCENT G. BERGER, JR.,
JOEN P, FINNERTY, ALLEN KRQOS, 2
ANTHONY WISMNOSKI, and
LEONARD J. PUGATCH, :

Defendants.

——— e e e ——— e e

MEMORANDUM OF LAW BY THE
ATTORNEY GENERAL 1IN
OPPOSITION TO PLAINTIFF's
APPLICATION

LOUIS J. LEFXOWITZ
Attorney Ceneral of the
State of New York
Attorney for Cefendant
Signorellil
Office & P.0O., Address
Two World Trade Center
New York, lNew York 10047
Tel. (212) 483-3014

LECNARD J. PUGATCH
Deputy Assistant Attorney General
of Counsel
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SXecutor of the ILstate of Lugene Paul Holly Ly tie

Court of Buffolx Countw state of ilew Yori

3

*laintiff was issneq letters Lestamsatary as

7 order of the Surrocate's —ourt catec Lpril 28,

Lo the Punlic admini

Aintifi failad to
Counply Wwith the ordar
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Cn June 22, 1977 plaintiff was adjudged guilty of

e

criminal contempt Ly reason of nis failure to cbey the order

i
3

T A LN

| of the Surrogate's Court dated April 28, 1977 and was ordered
imprisoned in the Suffolk County Jail for a period of thirty f

{30) davs.

Plaintiff was taken inte custody Ly representatives
‘of the EBheriff of Suffolk County on Jume 23, 1977. Plaintiff

.. thereafter procured a wri Of haleas corpus in Stcrrene Court i

| the State of Hew fork, County of Suffolk and was released from !

" the Sheriffts custody. 3Zail vas set at thres aundred ($300.,00)
" dollars, Proceedings on the return of the writ are pending
before the Supreme Court. Bail 2as been continued rending ths

Jcourt's decision on the writ.

h On June 24, 1377 Flaintisfs allegedly filed and
v served a notice of appeal from the contenpt order cf the

surrogate's Court dated

Cq

ue 22, 19%77.
SLGUMENY
Plaintiff seeks

federal court intervention "to stay

exseution of the Centempt Order and Harrant of Commitment gdated

June 22, 1577 until the Getermination of the appeal by the

#wlaintiff from the contempt order of June 22, 1377 Ly the

appellate Divisien of the Suprene Court of tihe Second Judicial

Uepartment.” 7This court lacks Jurisdiction to grant thisg relief
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The relief requestag in plaintiffig Second cause of

action and in the instant applicacion, relating o the faet

A TN k)

3

of plaintiff's confinement, falls Squarely within the traditional

scope of habeas Corpus., FPreiser v, Rodriyusz, 411 U, 475 g
(1373). Citing United States ex rel. Tuthill v, sherwood, 393i
¥o Supp. 32 (s.D. ¥y 1973) for the pPropesition that thisg §
court has jurisdiction in this matter, vlaintisfs explicitly ?
; ackncwledgea that the second cause of action, altiiough u&dcalctg
in & corplaiet under 42 U.$.c. 3 1533, is tantamount to an é

| application for a Writ of habeas COXpus pursuant to 28 UuSeCo

-5 2Z54(ay,

The complaint, howevar inartfully drawn, and . |

affidavit in sup port of the instant arplication reveal that

(13

" plaintiff Hasg sought no similar relief wiatsoaver in statae courd,.

it also appears that plaintiff’s asserrion Te « o that

~

under § 460.30 of the Crizdnel Frocedurs ACt,  an accused found

guilty may apply for bail to specifi ufges dependent onliy

[

ed

u"

‘on the court in which Such conviction andg sentence was rendered,

but that no provision is made for convictions made in Surrcgatety

- Court® Constitutes plaintifs's showing that thergs i3 an absoence

of an available state Corrective process, 20 LeSaLC,

However, taere are available state remedies and glaintiff hasg

failed to exibaust tihen,
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Plaintiff's contenticon that the cited provision of

i the liew Yeork Criminal Procedure Law is applicable is inapposite

.m-'m, P

i Regardless of whether the process leading to the finding of
contempt ©f court is labeled civil, guasi-criminal, or criminal:

u

ﬁ in nature, the fact remains that plaintiff seeks to stay an

i order of the Surrogata's Court of Suffolk County, State
. of Hew York pending appeal of that order. Section 2701 of the
i Hew York Surrogate's Court Procedure Act provides, in gertzne“t

¢ part, that thoss provisions of the (PLR which govern appeals

£l

P generally, including CPLR Articls 55, w@ll be applicable to

. apreals from decrees and orders of the Surrogate's Court.

Section 5518{c) of the dew York Civil Practice Law
- and Rules {CPLRA) provides tiat "[t]he court from or to which

‘ 't an appeal is taken or the court of original instance may stay

-

i all procesdings to enforce the judgment or urders arpealed

from pending an appeal, . ." Plaintiff has made no

application
' to the Surrogats's Court or to the appellate Division for such

& 3tav.

i The New York courts have never had an opportunity to

fzconﬁider the plaintiff's application for a stay. Cf, Picard

Ve Connor, 404 U.8. 270 (1l971). Plaintifr should not be allowed

to ignore available state court remedies and a Ltefmpt To present

Lt
‘ais claim to the Pederal Listrict Court virtually in the first

« "instancs.
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Wit respect to the second cause of action and the

R

relief requested therein, plaintiff also fails to allege that he
1 g

v

has been deprived, under color of State law, any right, privilege

or irmuaity secured by the Constitution of tha United States, |

[ )

See a2 U.S.U. & 1983, :or does flaintiff seek to recover

damages. Thus plaintiff has not invoked tae jurisdiction of

TS, P i S

this court pursuant te 28 U.5.C. § 1343,

Kot

vere this claim otherwise withdin this court's

Jurisdiction denial of the relief requested is stlil nandated, |
T« « +IIln a union where both
the States ana the Federal Covernpments
are sovereign entities, thers are basic
Cconcerns of federalism wihich counsel
against interference by federal courts,
through injunctions oxr otiasrwise, with
legitinmate state functions, particulariy
with the operation of state courts.?
Traincer v. lsrmandez, Heb e (1977);
45 Y.S.LewW, 4535, 4536 (Hay 31,71577); cf.
Xouncer v. Harrisz, 401 U.S. 37, 44 (19717,

- 2 3

This prineipie appliss to a case in which &he Statals

contempt process is involved. Juidice v. Vail, UeSa

(1877); 45 U.S.L.%W. 426% (March 22, 1977},

"The contempt powsr lies at ths
cora of the administration of a Stata's
judicial system, cf. Ketchum v, Edwarxds,
S3 UM.Y. 334, 33% (1697). vinether. .
the resulting process leading to a finding
of contenpt of court, is labeled civil,
quasi-criminal, or criminal in nature, we

i [
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i dnk the salient fact is that federal

T court interference witn the Stata's

1 eontempt process iz an offense to the
state's interest. , . ,° Juldice v. !
Vail, Uele ” (137?}; 45 ﬁ.s-L.%’;. |
4563, 472 {Marcn 22, 1972); cf. wuffman
Ve Pursus, LEd., 420 U.S,. 592 {15757,

e 2 AN e W

. Ané although plaintiff does not seek to invalicdate the statuee
A
wider whicn the yending state Proceedinyg was brought, still

. plaintiff has an Opportunity to present his federal claims,

)

LU SN Y ST

i any, in the rending state #receaedings,
i ‘o more is required to inveke ;
Youncer abstention®, Juidice 4
3 o e e ———— 1
Ve Vail, supra at 4272, 3
The pendency of the state court actien calls for restraint by
his court; for ismissal of the plaintiff sscond causs ©f actign,

&
. and for denial of the re

Wi

ie

fs

reuested herein,
COLCLUSTIUN
e

THE IELIup GUESTOD oy
LEINTIPY Ol v ro s s

PLAINYIPE CARICT LR gran TED

Ty Y N Dy

akll MHUST 8% DENIED v

Dated: iew York, Hew York
July 22, 1977

Respectfully submitted,

LOVUIE J. LEFLOWITZ
Attorngy General of the
State of New York
attorney for Defendant Bigrnorellid

LECHAYD J. PUGATCE
Seputy Assistant Attornsy Ganeral
-
oy




