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TIHITED TTATDS DISTRICT onNmmT
SATHLIR DISTPICT OF
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CLOPAT SASSOVET, :
Plaintiss, s INTT.CT QU FOTION
=against= 2 T7 01447
ZINST Le QIQJQ?ELLI, ATYONY MESTROLCTIIT, H
VINCENT G, N =¥ JF, p O Py FTIZITTTY,

ALLEN KRG0S, .”\.F”‘ I0NIY TTIRNOSRI,, and

ILMARD J. PUCATCH,
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PIFASE TAXD HOTICE
and the annexed affidavie of
c¢th day of dugust, 1977, tha

on the 13th Jday of Pugust, 1

-~

that upnan the cormlaint hersin
Leonard J, Pucatch aworn ko the

undarsioned will mewe this Court

8977 at 10 nleclock in the fornnoon

Ar as scon thereafter as coungnl mav ba Meard for an order

sursuant to Rule 12(h) (f) of

Procedure,

1., Dismisgine the

tha Fedsw»al ™ules of i<l

cemplaiat against the dJdefardant

Leonard J. Puanaktch ~n tha cround Lhat it fails to statc a
2l

¢laim wien which lisZ «an

25 Tisrissing the
crouwnds that it fails to sta

can be oranted,

be cranta:

secend ¢auen nf actioeg an t£he

tz a2 2lair upcon which relia®
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3. fGranting such other and furthe
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the court mav seer just-and prorer,

NDateds: Mew York, u
Murust 8, 1977

SOUTS J. LUFWrOTeg

Mttorney Genaral of the

State of Hew Yori:

Attomev for Ne‘endants
TE

TOYe | Ly

Je Pugatch

=T e
LICUAPD Ja PRLATCH

Deputy 2sasdgtant pttornsw

Cenaral

ot
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5. The satter came on

to He Yeard “efors tha

suprame Court on the 27th day of June, 1377, andé on tha

TJth, 13&h, 20#h and 2lst days of

Tuly, 1277,

5. Thersafker, evworanda of Taw wars subtnitied
r

to the Court by the Attornay

2f Suffolk County and Ly the

Ty decigion of the
£he adjudication nf contarnt

decision is annexsd hersto.

Siorm ko hefora ~e thia
2th Jav of Ancust, 1977

iSsistant SLLornev roneral
of the Stata nf ‘lew Tork

Gereral on bhehal® of the Surroantns

claintif? herein annearing wre I8,

Court dated July 28, 1777,

was mmnulled,

A cony aof saild
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D0PAN SASHIRR
CROTER SASSCIRR, BY McllNERNEY J. s. c.
Petitlioneor,

v, > DaTeED July 28 R Ei;g ?%LF}F
0N, ERUUST L. SIGNORELLIL and 8Y AL
SHELAFF OF SUFFOLK COUNTY, AUE o1are

Defendants, WE 21977
y CE.DI\'\ { e ,., G Lavy
NEW YORK QY oz

HCN, LOULS J. LEFKCILTZ HO¥. HCHARD E., PACINAN
Lttorney Genexal County fttorney, Suffolk County
By: LECIAED J. PUGATCH, ESQ. By: MICHAEL P. BAZELL, EeQ.
Deputy Assistant Attornzy General County Center
Tiro World Trade Center Riverhead, New York 11901

Ilew York, MNew Yozk 10047

GEORCE S4ASSCIRR, ESQ.
Petitioner Pro Se

75 Wlykagyl Station

New Rochellk, Mew York 10804

This is a heazii g upon a wrlt of habeas corpus testing the
validity of a contempt oxdew incarcerating the contemnor to the County
jall Yox 30 days and ci ecting the issuance of a waxzant Lo carry out
such sentence.

The contempt crder contalning the essential recitals reads as
follows:

“On reading and filing the orders of the Suxrrogate'ls Court
of Suffolk County dated March 9, 1976 and larch 25, 1917 and upon
all the procecdings heretofore nqd hereln, end it further appeac-~
lng that an ordex was duly made on Aprdl 28th, 1977 and Pervonglly
served upon GEORGE SASSCGIER in open court in whicn the said GEOZGE
SLESGIER was ordexed to transmit to the temporary admlinistratox
of the estate of EUGENE PAUL KELLY, Anthony Mastroianni, Public
Admivistrator of Suffolk County, all books, papers and OLDV«
propexiy of the estate of EUGENE PADUL KELLY in the possession of
GIOLGT SASSGIRR, or under his control on ox before May 5, 1977,
andl it furthexr appeoring that the sald GEODGE SASSGIER failled to
conply wilth said oxder, and that he was directed to eppear in
L

ccuri on Juane J, 1977 to commence the trial In this proceeding, anc
ELi€ the matter was adjourned upon application by the said GEOIGE

_.a rir\fr?l l\

Pt

to June 15, 1977 for the trial of this proceeding, and that
on June 15, 1977 sald GEORGE SASSCUER appeared in open courit and after
Inqulry by the court as to whethexr the books, papers and othex property
cf the estate of EUGEHE PAUL KFLLY had been turned over by MZ. SASSGIER
Lo thz Public Administrator, and he having admitted that he had not
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complied with the order of this court dated April 28, 1977, and at that
timz the court having given !MR. SASSCIER the opportun Ly to be heazxd,
and to explain his corduct in falllng to obey said lawful oxder of this
court, and he having failed to offer to the court any excuse for his
wilful disobedience of the sald court oxder, and upon further question-
ing by the court said GEORGE SASSCHER, having stated that he would
comply with said order to turn over all bools records and othex
property of the estate of EUGENE PAUL KELLY to the Public Administrator
on ox before June 22, 1977, and the court having further advised GEORGE
SASSCGIER that upon hf Jallure to do so would result in the said GLROZGH
SAGECILR being found in criminal contempt of the Surrogate's Court for
hia Qc”idn und containptuous conduct having been commli:ted in the
imuzdiate prescnce of the couwirt and his L*TluLe to comply wilith the order
of this ecourt dated April 28, 1977, and on June 22, 1977, the said
GEORGL SASSUIER having defaulted in appearing in court, and a hearing
having been conducted by the court at which time the Deputy Public
Adminlstrator testifled under oath that GEQOIGE SASSGJIER had not complied
with the directives of this court dilxecting the said GEORGE SASSCUER to
tun ovex to the Public Aduinistrator the books, papers and othex
psoperty of the cstate of KUGEEL PAUL KELLY in his possession or under
his control, it is now, on motion of VINCENT G. BERGER, JR., Attorney
for the Public Administrator of Suffolk County,

"ORDERED AMND ADJUDGED that the said GRORGE SASSOWER is guilty
of criminal contempt of court committed in the 1mmed¢ate presence of the
couirt by reason of his failure to obey the lawful order and directions
of thls court dated ﬂl_“l 28, 1977 and June 15, 1977 respectively, and
the said conduct tending to impair the vespeoct due its authority, and
furtner iopairing and prejudicing the xwights of the pacties in this pro-

ceceding ac hexeinabove set forth, and it is further

1

JQ-I

— “ORDERED AND ARJUDCED that the said GEORSE SASSCGIAR be
imprisoned in close custody in the jall of the County of Suffolk for a
period of 30 days, and it is furthex

-
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""ORDERED AND ADJUDGED that a warrant shall issue to caxry out
end effect the provisions of this final cvdew.

"3/ ERNEST L. SIGNORELLI

YERNEST L. SIGLORELLIL, Surrogate .V '

The contemnor was apprehended and put in jail from whence he

secured this wilt. .
The Jssue before this Court is whether a judge of a court can

surmaxlly find an attounzy guillty of a culminal contemnt and imrmzdiately

impose jail scntence upon him, when the attorney was wnot present before

him vhen the adjudication was made, and vhen it vas necessary for the
Court to take testimony to determine whather the contemot had been

committed.

At the outset, the attormey general argues that a review of the
t's action cannot be had under a writ of habeas corpus, citing

COnITL
Yeople ex rel. Verdi v. McQuade, 245 App. Div. 7068, 280 N.Y¥.S. 903.
Howe under the cilcumstauﬂes of this case 1t may be. People v.

v 2
vedg, 32 ALD. 2d 659, 300 M.Y.S. 2d 651,

The differences between a punitive and remedlal contempt are
described in Samuel Gompexs, et al, v. Buck's Stove { Pﬁ ge Co., 221 U.S.
£i8, 31 S.Ct. 492,

In the present case, thes
if any, wvas a criminal contempt an ] a
U.S. 257, 274, 68 §.Ct. 499, 508, citing Ewokc_y.wy;_ﬁ_
45 5.Ct, 3920, 1s applicable.

espoudent agrees that the contempt
S ted In Pe O'IJVGT 3

EA S LEE A e e ey

, 267 U.s. 517

N "That the holding in the Terry case 1s not to be considered as

AL
an unlimited abandonwrent of the basle due process procedural safeguards,
even jn contempt cascs, was spelled out with emphatic language in Cooke
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v. Unlted States, 267 U.S. 517, 45 8.Ct. 390, 69 L.Ed. 767, a contempt
case f1sing in a federal district court. There it was polnted out that
for a court to cxercise the extraocudlinary but narrowly limited power to
punish for contempt without adequate notice and opportunity must not
only occur in the court's immediate presence, but that the judge must
have personal knowledge of it acquired by hls own observatlion of the
contempiuous conduct. This court said that knowledge acqulxed from

the testimony of othexs, or even fxom the confession of the accused,
would not justify conviction wilithout a trial in which there was oppor»
tunity for defense.¥ < % % & fExcept for a narvowly limited category
of contempts, due p?ocesc of law as explained In the Cooke case
reguires that onc charxged wlth contempt of court be advised of tha
charges against him, have a reasonable OHPO?tunlty to meet them by

way of defense or emplamation, have the right to be represented by
coungel, and have a chance to Leotny and call other witnesses in his
behalf, either by way of defense or explanatlion. The narrow exceptions
to these due process requirements include only charges of misconduct,
in open couct, in the presence of the judge, which disturbs the court's
business, where all of the essential elemeznts of the misconduct are
under the eye of the court, and where immediate punishment is essential
to prevent 'demoralization of the court's authority * ¥ % before the
public.! If soms essentlal elements of the offense are not pexrsonally
observed by the judge, so that he must depend upon statements made by
others for hls knowledge about these essential elements, due process
requires, according to the Cooke case, that the accused be accorded
notice and a fair hearing as above set out."

Finally, the court states:
“The Ter

tnlhfng petition:
given in petition

ry case and others lilike Jt provide no support for sus-
r's conviction of contempt of court upen testimony

’ .
ex

:
5 absence .C
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In a somewhat analogous situation, attorneys who did not
appeatr in court as directad were summaxily adjudicated in contempt.
L. 5. v. Delehanty, 488 Fed. Pap 306, 398. The attorneys actgued that
their non-appearance was not an act vhich occurred within the actual

presence of the court, and so no summary contempt was possible. The
court agreed:

-A

ey
.-0

e find that this wattexr should not have been dealt with
sumxurﬁly While the abscnce of the appellants was obvious to the
court, the reasons for thalr absence was not.H

The law of Weow York is in conformity with these standards. In
Soclal Service Fznloyees Union v. Saypol, 23 A.D. 2d 55, 258 N.¥Y.S8. 2d
246, patitioners sought the annulment of court onders adjudging them
Peullty of a criminal conteumpt of court committed in the iwned'a te view
and presence of thz court." The petition was granted and the adjudlca-~
tien of contempt was annulled. The lover court had specifically directed
the petitloners to return to thelr employment, to inform thelr unlon
membarship that the court had directed them also to return to work, and
directed the petitlonerxrs to return before the court at 2:30 P. M. to
report te the court regarding thelr obedience to the order. Upon the
petitioners' weturn they were asked by the court if they had obeyed
the directions. After thelr answer that they had not, they weve
sumtarily adjudged to be In contempt. Obvliously, these facts are
closely parallel to the present situation in the application of the
legal theory of cantempt

L

The court stated at page 248:

HA eximinal contempt in the 'Jmmediate view and presence of the
couxt may be punishod swvmmaxily if the acts co nOLifLVn ng such contempt



L]

SUFIEME COURT, SUFFOILK COoUuMTY —45= SPECIALL TERM

T 3

By J. S, C,

ve. , DATED 186

esiding judge so that he can assert of his
0N n071edge the facts censtituting the contempt in the mandate of
cormmnltmant! (Matter of Deuglas v. Adel 269 N.Y. 144, 146-147, 199
M.E. 35, 36~ 37) The ordersadjudging DetltLOTELS in contempt do not
recite any 'court-disturbing misconduct' (In re Oliver, 333 U.S. 257,
275, 68 5.Ct. 499, 92 L.Ed. 682; see Judiciary Law, 8750, subd. A,
par. 1). The acts they rely on as constituting the contempt consist
of disobeylng the interim restraint in thz Decembex 30, 1964 order to
shou cause, Lno provisions of the January 7, 1965 3 “njuncti order

and the cov t's above-quoted oral deeCLlCHS. Ls is evident from
respandent's requirement that petitioners return to the courtroocm and
report regawxding rtheir obedlence, any acts of disobedience did not
oceur in the court's 'immadiate view and presence' (¢f. Brown v. United
States, 359 U.S. 41, 51, 79 S.Ct. 539, 3 L.Ed. 24 609) .9

axe ccen 0¥ heaxd by the pr
1,

N
.
J

4 reading of the minutes of the procceding hald hevein dis-

closes that the contemnor was held in contempt on 22 June, 1977, for the
discbadience of an owvdexr dated 28§ Apxil, 1977, and the further orde

pa

glven in open court om 15 June 1977. At that time the contemnor was
not in court, and In addition the fact of his non~compllance could only
be ﬁucpxkﬂlﬂtd by the testlmony of a third party, also ia the absence
of the contemnor. Under the above authoxity, this may not be done
The respondent cltes as authority to the contrary, th2 case of Cirxillc

Vaxden of City Prison, Brooklyn, 11 N.¥. 2d 51, 226 H.Y.S. 2d 393.
Thc cage can be dis tfnouirh d in that the defendant there wasg present
at the adjudication of his contempt and the court & pages 55, 401, made
the cbservation that "Perhaps the xeal question is as to whethew undes:

all tha circumstances the County Court gave relater a reasomable

oppertunity to prepare his defense and to be heacd in defense. The
ansiier must be based on this particulan recond.® The dissent by

Freessel, J., seems more orithodox.
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The writ is allowved, and the adjudlcation of contempt annulled,
without prejudice to such other contempt proceedlings as the court may be
advised to bring.

G/\

Settle oxrder on notice.




