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JOHN B. GARRITY, ESQ.-FOR DEFE% T%FIRMATION-MAY 29, 1980

3
SUPREME COURT OF THE STATE oF YO 23/
COUNTY OF WESTCHESTER

GEORGE SASSOWER,
REPLY AFFIRMATION

Plaintiff,

-against-

INDEX NO. 1979/21226
APPELLATE DIVISION OF THE SUPREME COURT,
SECOND JUDICIAL DEPARTMENT,

Defendant.

1, JOHN B. GARRITY, JR., hereby affirm pursuant to
CPLR 2106, that: \_

1. I am an Assistant Attormey Ceneral, of counsel
to ROBERT ABRAMS, Attoxmey General of the State of New York,
counsel to defendant, and as such, have been assigned the
defense of this action and am familiar with the facts herein.

1 make this Affirmation in rzeply to plaintiff'es applieation
for default judgment and affidavit in oppositiom.

2. Plaintiff has mot in any papers served on the
defendant to this date set forth the date of service of the
complaint. His failure to show sald service is a fatal defect
in an application for default. Plaintiff, in a notice of clainm
£iled March 9, 1979 (eopy attached as Exhibit "A"), allaged
that the publication of the defamation herein complained of
was made November 6, 1979 (an obviocus mistake as to the last
digit in the year should have been 1978). 1In his most recent
affidavit, plaintiff alleges that publication date as November

g, 1978. 1In any event, the surmons herein was served on the
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defendant on Hovember 21, 1979, more than one year after gither
allesed prublication. Now comes the plaintiff to complain that
thie defense of statute of limitations is frivolous because a
person Or DPErsons uninown and unidentified gave the summons
to the Sheriff of Kings County on Hovember 5, 1979. Plaintiff
has agaia failed to provide this defendant, and apparently the
Court, with an affidavit of garvice of same. 1 would also like
to point out that contrary to plaintiff‘s assertion, defendant
J1d peceive the suemions and did annex & €OPY of sane as
Cxhivic A" to the affiruation iu opposition tO default.

3. Plaintiff complains ¢hat his “repeated” iaquiries
(one zhone call and one jetter) to the Hew vork Of7ice of the
Attorney General (approximately five months after the swainons
was served) and £ailure to recelve answers thereto hawvs esused
Frustration which results in this armlication ¢or default.

f.. vlaintiff has misundersteod the substance of
wvp covversation of april 39, 1680, except thal te is correct
s e BLAtCS thet T did request an ewtension of rime ©C
- orre Y ansuver.

5. Tteither the defendant nor the defendant's attorna”
s scted willfully in this matter &5 Was stated to the Lourt

1

urown rie sdjourned date heretofore, tay 20, 1840,

-

. The proposed verified answer (attached as

e

Ludbic YL to @Y wrevious affirmation in ormositlon to the

a&plicati*m‘for default), ic is respectiully gubnltted,
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demenstrates the merit of the defense herein and is sufficient

7. To aaount of camouflage can digouise plainciffi's
cause of action, It is for defsmation and has been Jismissed
in the Court of Llaims.

wyrther, this Court has no jurisdiction to hear and
Lstermine causcs of action against the State of Hev York or
1t derarvtments and zeencies.

¢. Althoush plaintifi has not offered proof of the

2

default complained of, if there be ome, it ie de miuimis. As
px Inined vo the Court heretofore upon the previous adjourned
date of Yiay 26, 1430, it was wholly inadvertant, and now
roirerated. 1 also now reiterate that the length of delay

compureit to alaintiff's delay in over four months in serving

che complaing, does not require any excuse oOT if one iu renuired

RS

viat ool fered ol Nay LU, 1900, is sufficient.
U » »

e pefandant has this date, v its attorney,

vetooten plainciff’s complaint for late service, and Now

reaaews Lbs cdezand for dismiessal vursuant to CPLE 3012(L) asz

sootained in the original affiraation in opposition (Vejection

1itached herero as fxhibit "BY).

foed
]

varanrorl, Clefendant regpectfully urqes tnis Court

Vo

ro sderny the application for default, direct plaingifi te acecnt

gervin: of Jefendant's proposed answer or enisree defondant’

w

«i.:0 to vove or answer In response to the conplaint, or to
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dismiss the complaint pursuant to CPLR 3012(b), or dismiss

such complaint for failure to state a cause of action and

that the Court lacks jurisdiction and for such other and further
relief as to the Court may seem just and »roper.

DATED:  Poughkeepsie, lew York
May 29, 1980

g e s e e b Vi e 41 4 L Y e

T i gy Ao by s

JOHM B. GARRITY, JR,
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