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DLUKGE SASSOWEER,
Flaintiff,
THDEA 140. 1279/23220

. ~adjaanst-

SPPULLAGYT. DIVISION OF Piils SUPRUME COURT,
Jrml JuoICIid DIEPAL TMEHT

Defendante

i, JOI 3. GARRIWY, Jk., hereby affirn pursuant to CrLE

2104 that:

1. I am an Assistant Attorney General, of counsel to
Pt Ry adiduts, attorney General of the state of New York, counscl
o defendant, amnl as such, have bLeen assigned the defense of this
wucion and am fawiliar with the facts herein. I make this
o firaatioie in wpposition to plaintifi's application for aefault

Judyment.

v, fane defendant was served with a SULIons 1in the wov:s
oot woned action on viovamber 21, 197J. (Lxihiibit A annexed) .

1, Un Decewber 6, 1979, I servea a wotice of appearalicu

' A Denand for Complaint upon the plaintiff pro se by mail. L

original was fileu with the Court. (Lopy af dotice of nppealanc,

Y
sLe. witl afficavit of gervice annexred hereto as Lxhibit B).
3. sy said Notice and Demand plaintiff was airected o
aorve a culplaint at tie office of the Attoruey Genoerali, 40 wanden
L ireat, rougnleegsile, Hew York.
5. Oy dstter dated april 3, 1280, in an envelope datad

hpril 3, 1980 by a Pitney-bowes postage neter, 1 was served wWitis

3 copy of said complaint., baild letter and couplaint were regeived



april 7, 1980, at my office at 40 Garden Streat, Poughkeepsie, New
York. (Exhibit C annexad) « |

6. Dafendant's proposed Angwer Was prepared and sexrved
on April 30, 1980. (Exhibit D annexed).

7. On April 30, 1880, 1 received Notice of settlement of
proposed order of default and called plaintiff asking for an
extension of time to serve Or move., He refused.

g§. On May 1, 1980, plaintiff rejected de!en§unt'a Answer
and returned same. (Exhibit E annexed).

g, If Complaint was malled on April 3, 1980, defendant
was allowed 23 days for service of Answers.

10. The few day's delay occasioned here is inconsequential,
especially in the face of four month’s delay of plaintiff in
garving the complaint to which my Answar responds. Such a delay
in serving a complaint is enough to subject plaintiff to a dis=
missal pursuant to CPLR 3012(b).

11. It is the public policy of this gtate that actions be
determined on their merit, and & grant of the default herein would
negate that policy for an insubstantial delay.

12. The Courts, in their discretion, are enpowered to
expand a party's time to answer pursuant to CPLR 2004,

13. The Courts are empowered by CPLR 5015 to vacate
defaults upon showing of reasonable exXcuse and merit.

14. Plaintiff's cause of action sounds in libel, Defen-
dant is a Court of this State. The libel is alleged to have been
published in a decision by defendant. It is well-settled law in

this State that Courts are lmmune £rom suit for libel.
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15. In view of the above and other defenses asserted on
behalf of defendant, I respectfully gubmit that defendant has
meritorious defensas which should be heard.

16. Additionally, I would like to point out that
plaintiff’s bagic cause of action has been dismissed in the Court
of Claims and Federal Court.

17. 1In discussing the converse situation, in his
commentaries on Article 30 of the givil practice Law and Rules,
Section 3012312, pProfessor Siegel does not even consider a matter
of a few days delay in serving as a default requiring an Affidavit
of Merit or Affidavit of Excuse,

WIEREFORE, defendant respectfully urges this Court to
deny the application for default by plaintiff, direct plaintiff to
accept service of defendant's proposed Answer Or enlarge defendant's
time to move or answer in response to the complaint, or to dismiss
the complaint pursuant to CPLR 3012 (b), or dismiss guch complaint

for failure to state a cause of action and that the Court lacks

jurisdiction and for such other and further relief as to the Court
may seem just and propere.

DATLD: Poughkeepsie, New York
May 6, 1930

g/ JOHK B GARRITY, JR.

Jol B. GARRITY, JK.



