SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

GEORGE SASSOWER,  Asst. Atty Gen. Robt. S. Hammer
A61-A64
Plaintiff, 2 AFFIDAVIT IN
: "OPPOSITION TO
MOTION TO AMEND

- against -

ERNEST L. SIGNORLILI ANTHONY
MASTROIANNI, JOHNN FINNFRTY ALAN CROCF,
ANTHONY GRYMALJKI et al.,

Indax No. 5774/83

Defendants,

e

STATE OF NEW YORK

COUNTY OF NEW YORK

ROBERT S. HAMMER, being duly nworn, dopoueu and says:

1. T am an Assistant Attornpy General in the office

of ROBFRT ABRAMS, Attorney Gencral of the State of New York,

'attorncy for defendants, Judgu ,ignorolli and hvjdtll 1 am

familiar with the facto of this casge dnd maka thiy a!fidavit in

opposition to plaintiff'sy motion for luavn to serve a pursonul

amended complaint and for an order djrootinq Surroqntn
Signorelli to answer in Interroqgatories so that plninfiff mny
draft a third amended complaint.

2. This motion is prompt.ad hy the recent atfirmanca
by the Appellate Division, Second Departmvnt of the diumiﬂnal

of this action agajinst Judges Signorell) und buidu]l Sao

Sasgower v, Finnerty, 196 Ap24d - SH5, 465 N.Y.S. 20 5473 (24 nnp't
1983). On January ]7, 1984, the Pnurt nf Appeal nua npnnlu

dismissed an appeal from the order ol tho A[r[ml lnLv I)JVluJun. |
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q A copy of the Court of Appealsf dec!aion is nnnéxed hereto as
H Exhibit A. (It should be noted thuf the vunua of thig nutlbn
h was, subsequént to the disminoa1 ut_Spcciu1 Toerm, trnnufur;ud
” to New York Countyf} | - . . )I
&b 3. In affirming the dinmissal off;hé defamation

i
J
y
i

[

1 The sccond, sixth and seventh cauncs

| of action sound in defamation. The

‘ . 8second cause of action alleqges that on

U June 27, 1977, and August 17, 1977, the

New York News published two articles by

il T Art Penny, containing defamatory
material about appellant which wan
-acquired, from among other sourcey,

~defendant Surrogate Siqnorelli's
out-of-court gtatements.

claim against Surrogate Signorelii, the Court noted 465 N.Y.S.

2d at 547

Initially we note that attaching the
articles containing the alleqedly
defamatory material to the amended -

“complaint as an exhibit im suff{lclent to
satiafy tha Pleading with particularity
requirement of subdivision(a) of CpPLR
3016 (see Cabin v. Community Newspapers,
50 Misc. 24 574, 270 N.Y.S. 24 913, ’
affd. 27 a.p. 24 543, 275 N.Y.S. 2d 3963
accord Rinaldi v. Village Voice, 79
Misc. 2d 57, 359 N.Y.5. 2d 176, mod. on

; other grounds 47 A.D. 24 180, 365 N.Y.S.

li 2d 199). "[I]n the absence of proof of

' affirmative acts causing a publication
to be made, a flanderous statemant
uttered in the presecnce of the third ,
persons 18 not the proximate cause of an

“injury alleged to hava been nuntalned by
lts subsequent publication in nawnpapor
by such personn (Schoepflin v, Coffay,
162 N.Y. 12 [56 N.E. 9021, wvon though
made with intont that puch slandorous
statement ghould b widely elreulatod
(Lewis v. Chemical Foundation, 233 App .
Div. 247 291 N.Y.li, 2961 ,)" (Wrndlord
Vo Pette, 204 Miyce, 08, 114, mot Lo
Addominn app, granted 2685 Apn, bDiv, 200,
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139 N.Y.S. 2d 907). Although appollant

does not have to proffer proof of

affirmative actu to defoat, a motlon _

under paragraph 7 of nubdivinfon (a) Ol

CPLR 3211, absent an alleqation that

Surrogate Signorollf Procurad tho ISR T o
publication by affirmative acts, the -~
second cause of action asgerted in thoe

amended complaint fails to state a cause

of action against him,

The proposed'amendcd pleading sccks to cure thié defect,

4. On behalf of Surrogatce Signorcllﬁ; I rcnpéctfully '
submit that this motion should be dcﬁipd iﬂ ali ruﬁpuctﬁ for
the following reasons: |

o First, blaintiff has waited nearly seven years after

the events in question and nearly six years after he first

‘amended his Pleadings before seekiﬁg leave to amend, He admits

pridr~knowledge of the essential circumstancés and context in

"which the allegedly defamatory statement Were given. (see pp{

9-10 of his affidavit in support of his motion).‘ Mofeover, the
Proposed amendment does not add in any significant substantive

fashion to ¢ 24 of the amended_complaint, which six;judges--one

~at Special Term and five in the Appellate Division, have found

legally insufficient, As the decision of the Appellato
Division shows, it isg wcll-nntahliuhud rule, that o pleador
must show "affirmative acts" by g defendant in causing tLhe
Publication of allegedly defamatory Atatou; and that 1t {4 not
sufficient to alleqe that such statemont war uttared in tho

Presence of third partieu, even wit] the Intent that thoy
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“should be widely circulated The proposed amendment adds

nothlng new to what plaintif has prev1ously pleaded yet hp
seeks, at this unconscionably late date, yet another
opportunlty to relitigate a legally 1nsuff1c1ent claim; all’ to
the prejudicn of the defendants. 'EE |

. The affidavit of Robert M. Calica, qu., sworn to
January 20 1984 submitted in opp051tlon this motlon,'details
the procedural history of this case. The dec131ons of the

various courts that have passed upon this and related actlons

speak for themselves. Plaintiff patently attempts to avoid the

one-year statute of limitations for defamation; he also

attempts to avoid the injunction issued against him by Justice
Coppola agalnst further litigation ariqinq out of his handling
of the Kolly estate. (Calica affid. EKxhibit “E")

Plalntlff's attempt on this motion to avoid the
de0151ons of the Appellate Division and other courts that have
Passed upon his claims again demonstrate hig utter disregard

for the rules of res Judicata, law of the casa and, of orderly

pProcedure, in gencral.,
Plaintiff's motion should thus be denfoed, ag

insufficient in law, and in the exercine of tho Court 'y

/r/‘//,/

ROBERT S. HAMMLR

discretion,

Sworn to before me this

2nd da<:Q§\iebruary, 1984
A\
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Aus £ LY "Ocnoral
of the ata of New York
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