UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YQORK

—————————————————————————————————————— X
GEORGE SASSOWER, ’
Plaintiff,
-~against- REPLY AFFIDAVIT
) (AND AFFIDAVIT IN
ERNEST L. SIGNORELLI, ANTHONY OPPOSITION TO
MASTROIANNI, JOHN P. FINNERTY, CROSS-MOTION)
ALAN CROCE, ANTHONY GRZYMALSKT,
HARRY SEIDELL, and the COUNTY OF Docket No. 84 Civ.
SUFFOLK , (Mishler, J.)
Defendants.
______________________________________ x

STATE OF NEW YORK )
) ss:
COUNTY OF NASSAU )

ROBERT M. CALICA, being duly sworn, deposes and
says:

1. I am a member of the bar of this court and a
member of the firm of Reisman, Peirez & Reisman, Esgs. My
firm is "of counsel" to Hon. Martin Bradley Ashare, the
County Attorney of Suffolk County, attorney for defendants

Anthony Mastroianni (the Public Administrator of Suffolk

County), John P. Finnerty (the Sheriff of Suffolk County),

Alan Croce and Anthony Grzymalski (deputy sheriffs), and the

County of Suffolk.

2. This affidavit opposes the cross-motion of
plaintiff George Sassower, returnable on October 5, 1984,
seeking "an Order, dismissing and/or denying the Suffolk

County Attorney's Notice of Motion ... without prejudice to
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a proper re-submission ... etc.". This affidavit is also
submitted in further support of our unanswered motion to
dismiss the complaint herein as well.

3. Plaintiff misperceives both the purpose of our
submission of an appendix consisting of State court exhibits
to this court, as well as the pertinent law, in making his
cross-motion. The submission of an appendix of State court
exhibits for limited purposes was entirely proper. Prelimin-
arily, the appendix was submitted because it contains, as
exhibits, copies of the voluminous prior pleadings by Mr.
Sassower in his previocusly dismissed Federal court actions,

which form the basis of our res judicata based dismissal

motion. The exhibits also include copies of Sassower's
pleadings in the Southern District action, and the State
court action, upon the basis of which we seek the alternative
relief of a stay, pending their disposition. Finally,
copies of the prior decisions and orders of dismissal are
contained in that appendix, and although this court may
judicially notice them (Richardson on Evidence, 10th Edition,
§30) , the appendix provides a convenient documentary basis
for this motion. Finally, a copy our State court memorandum
was submitted, because it contains a convenient summary and
analysis of Sassower's prior pleadings, amended pleadings,
and proposed further amended pleadings in his previously
dismissed actions, and of the corresponding determinations

in the prior litigation, which form the basis of the present



res judicata based dismissal motion. Neither the submission

of that appendix of exhibits, nor of our State court memoran-
dum for such purpose, creates any confusion concerning the
basis of our dismissal motion, which is clearly and unam-
biguously set forth in our notice of motion herein dated
September 19, 1984,

4. Addressing Mr. Sassower's evident confusion
concerning the propriety of seeking dismissal upon res
judicata or statute of limitations grounds by way of a
motion under Fed. R. Civ. P. 12(b), we merely point out that
the Federal courts have consistently ruled that both res
judicata and statute of limitations grounds (as well as an
application to stay) may be raised by means of a Rule 12 (b)
motion to dismiss. See cases cited in Vol 2A, Moore's

Federal Practice, §12.07[2] and [3] and §12.08 (and supple-

ment, pp. 96-98). Thus, our submission of an appendix of
exhibits to our State court dismissal motion, containing
copies of prior pleadings and decisions in support of our
res judicata based dismissal motion, does not convert the
present motion into one for summary judgment under Rule 56.
5. 1Inasmuch as Mr. Sassower has failed to oppose
our dismissal motion on the merits, and in view of this
court's ruling that October 5, 1984 is the final date for

plaintiff's submission of all opposing papers, we



respectfully request that our dismissal motion be enter-

tained, and granted, upon its undeniable merits.

ot

#ROBERT M. CALICA

Sworn to before me this
2nd day of October, 1984.

!,/x/ A }37 Ci:, L—u~"‘—"‘,\_

Notary Public

DA M, COMMINS
Notary Public, State of New York
. '?lod 30}\(‘)7188180 oty
ualified in Nassau Cou
~ =~ rveirpg March 30, ‘aﬁ\l



