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affirmed insofar as appealed from, without
costs or disbursements, and matter remitted
to the Supreme Court, Rockland County, for
further proceedings in accordance herewith.

Order entered January 5, 1983 reversed,
on the facts, without costs or disburse-
ments, and, upon defendant’s motion to
amend the judgment entered October 7,
1981, said judgment is amended to provide
that the separation agreement afforded de-
fendant only six months from the date of
the parties’ separation to exercise his option
to purchase plaintiff’s interest in the mari-
tal premises at the agreed upon price.

Order entered July 22, 1982 affirmed,
without costs or disbursements.

[1} It is apparent that the court, in
making the award of a counsel fee, did not
distinguish between those services rendered
in connection with the matrimonial causes
of action and those rendered in connection
with the nonmatrimonial causes of action
such as the action for conversion. This
court has repeatedly held that counsel fees
are not recoverable on a nonmatrimonial
cause of action (cf. Osetek v. Osetek, T5
A.D.2d 867, 427 N.Y.S.2d 884; Wescley v.
Weseley, 58 A.D.2d 829, 396 N.Y.S.2d 455).
We therefore remit the matter to Special
Term to establish an appropriate counsel
fee upon such further proceedings as the
court may deem necessary.

[21 The order entered January 5, 1983,
resettling the court’s prior judgment en-
tered October 7, 1981, improperly interprets
the separation agreement as giving defend-
ant an open-ended option to purchase plain-
tiff’s interest in the marital premises at the
agreed upon price. The separation agree-
ment clearly states that defendant had only
six months from the date of the separation
to exercise this option to purchase. Having
apparently concluded that defendant was
no longer entitled to purchase her interest
for the agreed upon amount, plaintiff, in or
about March of 1981, commenced an action
for partition of the marital premises and to
have the proceeds divided equally between
the parties. Upon defendant’s default, the
court entered an interlocutory judgment on

b B

April 15, 1982 directing a sale of said prem-
ises and declaring each of the parties entj-
tled to an equal share of the proceeds. In
an order entered July 22, 1982, the court
properly denied defendant’s motion to va-
cate the judgment entered on default ag
defendant failed to demonstrate a justifia-
ble excuse for the default and a meritorious
defense.
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Appeal was taken from portiomg of
judgment and order of the Supreme Court,
Suffolk County, Gowan, J., in three astions.
The Supreme Court, Appellate Disision,
held that: (1) with respect to habeas esrpus
proceeding, case would be remitted fsr an
evidentiary hearing; (2) surrogates egjoyed
judicial immunity from claims of fake ar-
rest and malicious prosecution; (3) sarro-
gate was exempt from liability for gesing
allegedly defamatory opinion; and (feaus-
es of action in prima facie tort had ¢ be
dismissed for failure to allege essenti ele-
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ment of special damages for sufficient par-
ticularity.

Ordered accordingly.

1. Habeas Corpus e=113(13)

Since the Supreme Court, Appellate Di-
vision, could not determine on the record
whether defendant’s failure to appear on
date set for contempt hearing constituted
voluntary waiver of his right to be present
and proffer evidence in his defense, appeal
from habeas corpus proceeding would be
held in abeyance and case remitted to spe-
cial term to hear and report on that issue.

2. Judges &=36

Judicial immunity extends to all judges
and encompasses all judicial acts, even if
such acts are in excess of judges’ jurisdic-
tion and are alleged to have been done
maliciously or corruptly.

3. Judges e=36

Acts performed by judges in excess of
jurisdiction are privileged while acts per-
formed in the clear absence of any jurisdic-
tion over subject matter are not privileged.

4. Judges ¢=36

Although acts of false arrest and mali-
cious prosecution may have been in excess
of surrogates’ jurisdiction, they were not
performed in a complete absence of juris-
diction; consequently, surrogates were ab-
solutely immune from suit for the judicial
acts alleged in amended complaint.

8. Judges =36

Refusal to comply with order is a min-
isterial act and immunity is not accorded to
judicial officer who performs ministerial act
so as to injure another.

6. Judges =36

Where writ of habeas corpus directing
defendant’s release from incarceration was
addressed to sheriff of county and to surro-
gates, surrogates enjoyed judicial immunity
from claims of false arrest or malicious
prosecution.

7. Pleading ¢=307

Attaching articles containing allegedly
defamatory material to amended complaint
as an exhibit is sufficient to satisfy plead-
ing  with  particularity  requirements.
McKinney’s CPLR 3016(a).

8. Libel and Slander =84

Absent an allegation that surrogate
procured publication of allegedly defamato-
ry statements by affirmative acts, plaintiffs
alleging defamation failed to state a cause
of action against surrogate. McKinney's
CPLR 3211(a), par. 7.

9. Judges <=36

Decision in law journal which plaintiff
claimed contained false and defamatory
statements was written and filed in a mat-
ter upon which surrogate was called to rule;
thus, even if decision had been written with
knowledge of its falsity and with actual
intent to injure plaintiff, surrogate, as a
matter of public policy, would be exempt
from liability for composing it.

10. Judges <=36

Each judge, as an official duty, is to
facilitate publication of his opinion or deci-
sion in official report and all acts done in
connection with statutory duty fall within
scope of judicial immunity, though done
maliciously or corruptly.

11. Judges <=36

A judge is not immune from liability
for defamatory statements and if he acts to
procure publication of his opinion in unoffi-
cial reports.

12, Judges &=36

An act to procure publication of a judi-
cial decision or opinion in a certain law
journal is a judicial act entitled to absolute
immunity.  McKinney’s Judiciary Law
§ 91, subd. 2.

13. Libel and Slander <=38(1)

Doctrine of absolute privilege with re-
spect to acts of judge in the course of
judicial proceedings is not limited, as in the
case of suitors and counsel, to matters that
are Jertinent or relevant.
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14. Pretrial Procedure e=651

To the extent that two causes of action
were founded in prima facie tort, those
causes of action had to be dismissed for
plaintiff’s failure to allege essential element
of special damages with sufficient particu-
larity.
15. Costs &=189

Reimbursement for costs of procure-
ment of transcript are not assessable
against judicial defendants.

George Sassower, White Plains, appellant
pro se.

David J. Gilmartin, County Atty., Haup-
pauge (Erick F. Larsen, Hauppauge, of
counsel), for respondent in Action No. 2.

Robert Abrams, Atty. Gen., New York
City (George D. 7uckerman and Robert S.
Hammer, Asst. Attys. Gen., New York City,
of counsel), for respondents in Action No. 3.

Before DAMIANI, J.P, and WEIN-
STEIN, RUBIN and BOYERS, 3J.

MEMORANDUM BY THE COURT.

Appeal, as limited by the appellant’s no-
tice of appeal and brief, from stated por-
tions of a judgment and order (one paper)
of the Supreme Court, Suffolk County, dat-
ed February 10, 1981, which (1) in Action
No. 2, inter alia, denied his motion for sum-
mary judgment and thereupon dismissed 2
writ of habeas corpus and (2) in Action No.
3 granted the motion of the respondents
Signorelli and Seidell pursuant to CPLR
3211 (subd. [a], par. T) to dismiss appellant’s
amended complaint in said action as against
them.

Judgment and order affirmed insofar as
it grants the motion of the respondents in
Action No. 3 to dismiss appellant’s amended
complaint in said action as against them,
without costs or disbursements, and appeal
held in abeyance insofar as it pertains to
Action No. 2 and matter remitted to the
Supreme Court, Suffolk County, for further

_ proceedings in accordance herewith.

Appellant had served as executor of the
estate of Eugene Paul Kelly pursuant to

the terms of the decedent’s will. In the
probate proceeding, by order dated April 28,
1971, appellant was directed to turn over
his records pertaining to the estate in order
that an accounting could be conducted.
Thereafter, appellant was given until June
22, 1977, to comply. On said date, appellant
failed to appear in courl as he had been
directed. The Surrogate adjudged appel-
lant in contempt of court for failure to
comply with the turnover order and sen-
tenced him to 30 days in the County Jail,
On the following day, appellant was ap-
prehended. He obtained a writ of habeas
corpus and was released on bail pending the
hearing. After a hearing on the writ in
Supreme Court, Suffolk County, Speeial
Term found that appellant Was not present
in court before the Surrogate when he was
adjudged in contempt, and annulled the ad-
judication of contempt without prejudice to
a renewal of the contempt proceeding,

This court affirmed a resettled judgment of
the Supreme Court, Suffolk County, en-

tered upon that decision of Special Term,

noting that a summary adjudication of con-

tempt is only permitted if the contemner is

within the court’s presence (Sassower v.

Signorelli, 65 A.D2d 756, 409 N.Y.S.2d 762).

By order to show cause served persozally

upon appellant, further criminal confemspt

proceedings were commenced on behalf of
the Public Administrator of Suffolk Coun-
ty, defendant in Action No. 3 Anthony Mas-
troianni, based upon appellant’s alleged con-
tinued failure to comply with the Apeil 28,
1977, turnover order. The matter was set
down for a hearing on Mareh 7, 1978 and
appellant was notified of the charges and
hearing date. Although appellant faded to
appear, a hearing was held en that de in
his absence and appellant was again bdd in
criminal contempt. By order dated Barch
8, 1978, respondent Acting Surrogate $¥1-
DELL determined that appdiant wasgity
of criminal contempt of cowrt for fafime to
comply with the turnover erder and @at
appellant was to be punisied by days
imprisonment in the Couxdy Jail. & the
same day, Acting Surrogate SEIDEIE also
issued a warrant of commitament direstad to
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the Sheriff of the County of Suffolk, re-
spondent John P. Finnerty, commanding
him to take appellant into custody and “de-
tain him until the judgment and sentence of
the [Surrogate’s Court] is satisfied unless
sooner released by further order of [the
Surrogate’s Court]”.

By affidavit dated March 6, 1978, and
received by the Surrogate’s Court on March
8, 1978, appellant had informed that court
that on March 7, 1978, the date for the
hearing, he would be actually engaged in
another court in Brooklyn and therefore
requested an adjournment.

Appellant was taken into custody on June
19, 1978. He then commenced a habeas
corpus proceeding (Action No. 2) and moved
for “summary judgment” sustaining the
writ. Appellant also commenced a separate
action (Action No. 3) against a number of
individuals including Surrogate SIGNO-
RELLI, Acting Surrogate SEIDELL, Sher-
iff Finnerty, Public Administrator Mastroi-
anni and the New York News. The com-
plaint in Action No. 8 asserts nine causes of
action based on alleged tortious conduct.
The respondents in Action No. 3 moved
pursuant to CPLR 3211 (subd. [a], par. 7),
to, inter alia, dismiss the amended com-
plaint as against them for failure to state a
cause of action.

Special Term consolidated, inter alia, for

the purpose of its decision only, appellant’s
application in the habeas corpus proceeding

and the motion of the respondents in Action
No. 3. After a “summary hearing”, Special
Term denied appellant’s application in the
habeas corpus proceeding and dismissed the
writ. Special Term granted the application
of the respondents in Action No. 3 and
dismissed that action as against them, inter
alia, on the ground of judicial immunity.

[1] With respect to the habeas corpus
proceeding, we cannot determine on this
record whether appellant’s failure to appear
on the date set for the contempt hearing
constituted a voluntary waiver of his right
to be present and proffer evidence in his
defense. An evidentiary hearing should be
conducted on this issue. Accordingly, so
much of the appeal as pertains to Action

No. 2 is held in abeyance and that case is
remitted to Special Term to hear and report
on that issue.

Regarding the amended complaint in Ac-
tion No. 3, we concur with Special Term’s
conclusion that it fails to state a cause of
action against the respondents in that ac-
tion.

[2-4] To the extent the first, fourth and
fifth causes of action asserted in the
amended complaint in Action No. 3 purport
to assert a claim for false arrest and mali-
cious prosecution, the claims cannot with-
stand a motion to dismiss predicated on
judicial immunity. Judicial immunity ex-
tends to all judges and encompasses all
judicial acts, even if such acts are in excess
of their jurisdiction and are alleged to have
been done maliciously or corruptly (Stump
v. Sparkman, 435 U.S. 349, 98 S.Ct. 1099, 55
L.Ed.2d 331; Murray v. Brancata, 290 N.Y.
52, 48 N.E.2d 257; Virtu Boutique v. Job's
Lane Candle Shop, 51 A.D.2d 813, 380 N.Y.
S.2d 263). There is a distinction between
acts performed in excess of jurisdiction and
acts performed in the clear absence of any
jurisdiction over the subject matter. The
former is privileged, the latter is not (Mur-
ray v. Brancato, supra). Although the
pleadings allege that Surrogate SIGNO-
RELL! and- Acting Surrogate SEIDELL
knew that they lacked any jurisdiction, it is

also alleged that said knowledge was ac-
quired from a prior unreported decision and

resettled judgment of Special Term (McIN-
ERNEY, J.), which was affirmed by this
court (see Sassower v. Signorelli, 65 A.D.2d
756, 409 N.Y.S.2d 762, supra). However,
that decision in favor of appellant was
predicated on judicial acts in excess of juris-

diction. The acts complained of in the -

amended complaint were performed by the
respondents SIGNORELLI and SEIDELL
while in the exercise of their judicial roles.
Although said acts may have been in excess
of their jurisdiction, they were not per-
formed in the complete absence of jurisdic-
tion. Consequently, the moving defend-
ants, as Surrogates, are absolutely immune
from suit for the judicial acts alleged in the
amended complaint.
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[5,6] Neither does the allegation that
the judicial defendants refused to timely
comply with a writ of habeas corpus, direct-
ing appellant’s release from incarceration,
save the dismissal of the first and fourth
causes of action. Although the refusal to
comply with an order is a ministerial act
(Prosser, Torts [4th ed ], § 132, p. 988) and
immunity is not accorded to a judicial offi-
cer who performs a ministerial act so as to
injure another (Scott v. City of Niagara
Falls, 95 Misc.2d 353, 407 N.Y.S.2d 103; see,
generally, 28 N.Y.Jur.2d, Courts & Judges,
§ 91, p. 166), we take judicial notice of the
fact the writ was addressed to the Sheriff
of Suffolk County, and not to the respon-
dents.

The second, sixth and seventh causes of
action sound in defamation. The second
cause of action alleges that on June 27,
1977, and August 17, 1977, the New York
News published two articles by Art Penny,
containing defamatory material about ap-
pellant which was acquired, from among
other sources, defendant Surrogate SIGNO-
RELLI'’s out-of-court statements.

[7,8] Initially we note that attaching
the articles containing the allegedly defam-
atory material to the amended complaint as
an exhibit is sufficient to satisfy the plead-
ing with particularity requirement of subdi-
vision (a) of CPLR 3016 (see Cabin v. Com-
munity Newspapers, 50 Misc.2d 574, 270
N.Y.S.2d 918, affd. 27 A.D.2d 543, 275 N.Y.
.24 896; accord Rinaldi v. Village Voice, 19
Misc.2d 57, 359 N.Y.S.2d 176, mod. on other
grounds 47 A.D.2d 180, 365 N.Y.S.2d 199).
“[I]n the absence of proof of affirmative
acts causing a publication to be made, a
slanderous statement uttered in the pres-
ence of third persons is not the proximate
cause of an injury alleged to have been
sustained by its subsequent publication in
newspapers by such persons (Schoepflin v.
Coffey, 162 N.Y. 12 [56 N.E. 502]), even
though made with intent that such slander-
ous statement should be widely circulated
(Lewis v. Chemical Foundation, 233 App.
Div. 287 [251 N.Y.S. 296))” (Bradford v.
Pette, 204 Misc. 308, 318, mot. to dismiss
app. granted 285 App.Div. 960, 139 NY.S.2d

A7

907.) Although appellant does not have to
proffer proof of affirmative acts to defeat a
motion under paragraph 7 of subdivision (a)
of CPLR 3211, absent an allegation that
Surrogate SIGNORELLI procured the pub-
lication by affirmative acts, the second
cause of action asserted in the amended
complaint fails to state a cause of action
against him.

[9] The sixth and seventh causes of ac-
tion allege that respondent Surrogate SIG-
NORELLI caused to be published in the
New York Law Journal a memorandum
decision containing defamatory material.
The decision which appellant claims econ-
tains false and defamatory statements was
written and filed in a matter upon which
that respondent was called to rule.  Even if
the decision had been written with knowl-
edge of its falsity and with actual intent to
injure the appellant, the respondent SIG-
NORELLI, as a matter of public policy,
would be exempt from liability for compos-
ing it (Murray v. Brancato, 290 N.Y. 52, 48
N.E.2d 251, supra).

[10,11] Moreover, the law of this State
places upon cach judge an official duty to
facilitate the publication of his opinion or
decision in the official reports, all acts done
in connection with the statutory duty fall
within the scope of judicial immunity,
though done maliciously or corruptly.
However, a judge is not immune from lia-
bility if he acts to procure the publication of
his opinion in unofficial reports (see Murray
v. Brancato, supra, p. 57, 48 N.E.2d 257).

[12] The execution of an annual con-
tract with the publisher of the New York
Law Journal pursuant to subdivision 2 of
section 91 of the Judiciary Law imposes an
implied duty upon the Surregate to make
copies of opinions and decisioss available to
the New York Law Journal for publication
(see Bradford v. Pette, supra). Consequent-
ly, an act to procure the publication of a
judicial decision or opinion in the New York
Law Journal is now a judicial act entitled to
absolute immunity (Bradford v. Pette, su-
pra, see, also Hanft v. Hellr, 64 Misc.2d
047, 316 N.Y.S.2d 255; Sheridan v. Crisona,
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14 N.Y.2d 108, 249 N.Y.S.2d 161, 198 N.E.2d
359).

[13] Furthermore, the fact that the al-
legedly defamatory statement in the opin-
ion may not have been relevant or pertinent
to the question the judge was called upon to
decide does not mandate a contrary conclu-
sion. The “doctrine of absolute privilege in
respect to the acts of a judge in the course
of judicial proceedings is not limited, as in
the ease of suitors and counsel, to matters
that are pertinent or relevant” (Bradford v.
Pette, supra, 204 Misc. at p. 317).

[14] To the extent the eighth and ninth
causes of action sound in prima facie tort,
those causes of action must be dismissed for
appellant’s failure to allege the essential
element of special damages with sufficient
particularity (Morrison v. National Broad-
casting Co., 19 N.Y.2d 453, 455, 280 N.Y.
S.2d 641, 227 N.E2d 572; Motif Constr.
Corp. v. Buffalo Sav. Bank, 50 A.D.2d 718,
719, 374 N.Y.S.2d 868).

[15] The third cause of action, insofar as
it pertains to the respondents in Action No.
3, seeks reimbursement for the amount of
money paid for stenographic minutes, which
appellant allegedly did not accept because
his need for said minutes was rendered
moot by unspecified acts of the judicial
defendants. Reimbursement for the costs
of procurement of a transcript are not as-

sessable against the judicial defendants (see
Segal v. Jackson, 183 Misc. 460, 48 N.Y.S.2d
877).

Accordingly, the amended complaint as to
the respondents in Action No. 3 was proper-
ly dismissed.
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In the Matter of
BERNCOLORS-POUGHKEEPSIE,
INC., Petitioner,

V.

CITY OF POUGHKEEPSIE and Michael
D. Haydock, Building Inspector of the
City of Poughkeepsie, Respondents.

Supreme Court, Appellate Division,
Sceond Department.

July 25, 1983.

Property owner brought Article 78 pro-
ceeding to review so much of determination
of city as, after hearing, upheld order of
building inspector that certain building be
demolished on the ground that it was un-
safe. The Supreme Court, Appellate Divi-
sion, held that demolition order was within
police power and determination of hearing
officer was supported by substantial evi-
dence.

Affirmed.

1. Municipal Corporations ¢=628

Record contained substantial evidence
that a building suffered severe damage
from rocking due to explosion in nearby
building which resulted in destabilization of
significant portions of load-bearing souther-
ly wall and other walls connecting there-
with and inasmuch as there were no official
guidelines or criteria to determine whether
or not building should be demolished, mat-
ter was properly left to judgment of build-
ing inspector, based upon facts as he per-
ceived them as an individual experienced in
architectural and engineering matters and
decision to have building demolished consti-
tuted a valid exercisc of police power.

2. Constitutional Law ¢=318(1)

Combination of investigative and adju-
dicative functions in a single administrative
agency or officer is not, ipso facto, a denial
of due process. U.S.C.A. Const.Amends. 5,
14.
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