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George Sassowex, White Plains, N.Y., appellant
pro se.

pavid J. Gilmartin, County Attorney, Hauppauge, N.Y. ’ B
{Ezxick F. Larsen of counsal) , for respondent in Actlen No. 2.

Robert Abrams, Attorney-General, New York, N.¥.

for respondents in Actlion No. 3.
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VINCENT D. DAMIANI, IR
MOSES M. WEINSTEIN

. ISAAC RUBIN
. SEYMOUR BOYERS, JJ. .- .
AD2d A = June 24, 1982 .,

Georga Sassower, petitioner,
v John P. Finnerty, Sherdiff:
of suffolk County, respondent

(Action No. L1)° '1

people of the State of New Yor
ex rel, Georgeé Sassower, appq}
v Shariff of Suffolk County,. |
respondent. e
{Action No, 2)

George Sassowar, appellant,
v Ernest L. Signorelli et al.
respondents, et al., defendan

(Action No.' 3}y

(George D. Zuckerman and Robert §. Hammer of counsel),

*ppeal, as 1imitad by the appellant's notics of appeal and brief,

from stated

portions of a_ judgment and order (one paper) of the

Supreme Court, suffolk County (GOWAN, J.), dated February 10, 1981, .
which (1) in Actiom No. 2, inter alia, denied his motion for -
summary judgment and thereupon dismissed a writ of habeas corpus and ‘
(2) in Action No. 3 granted the motion of the respondents Signorelll and

geidall pursuant to CPLR 3211 (mubd [al, par 7) %o dismiss appellant's

amended complaint in said action as against them.

Judgment and order affirmed *insofar as it grants the motion of the

raspondants

in salid action as agalnst them, without costs,

abeyance in
the Supreme
herewith.

Pppellant h
pursuant to
procesding,
to turn ove
accounting

June 22, 19
gourt as he

in Actlon No. 3 to digmiss appellant's am ded c© laint X
. . :x: am‘a’e‘mnts,om gpé‘eal neld in

gofar as it pertains to Action No., 2 and matter zemittad to
Court, Suffolk County, for further proceedings in accordance

ad served as executor of the estate of Eugene Paul Relly
the terms of the decedent's will.  In the probate
by order dated ppril 28, 1977, appellant was directed
r his records pertaining to the estate in order that an
could be conducted. Thereafter, appallant was given until
77, to comply. On gald date, appallant failad to appear in
had been directed. The Surrogate adjudged appellant in

contempt of court for fallure to comply with the turnover order and ,
sentenced him to 30 days in the County Jail. On the follewing dayy
appzllant was apprehended, He obtained a writ of habeas corpus and

was released on bail pending the hearing. After a hearing on’the

writ in Supreme Court, suffolk County, Special Term found that appellant
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r 1 was not present in court before the Surrogate when he was adjudged

: in contempt, and annulled the adjudication of contempt without
prejudice to a renewal of the contempt proceeding. This court
affirmed a resattled judgment of the Supreme Court, Suffolk County, .
entered upon that declsion of Special Term, noting that a summary
adjudication of contempt is only permitted if the contemnor is within
the court's presence (Sassower V Signorelli, 65 AD2d 756).

Vo
T

By order to show cause served personally upon appellant, further
criminal contempt proceedings wers commenced on behalf of the Public
ot Administrator of Suffolk County., defendant in Action Na, 3 Anthony
s Y Mastrolanni, based upon appellant's alleged continued fallure to
comply with the April 28, 1977, turnover order. Tha matter was set
down for a hearing on March 7, 1978 and appellant was notified of the
: charges and hearing date. Although appellant failed to appear, a
- hearing was held on that date in his absence and appellant was again
v held in eriminal contempt. By order dated March 8, 1978, respondent
. RS Acting Surrogate SEIDELL determined that appellant was guilty of
criminal contempt of court for failure to comply with the turnover
ordar and that appellant was to be punished by 30 days imprisonmant
in the County Jail. On the sams day, Acting Surrogate SEIDELL alse . '
{ssued a warrant of commitment directed to the Sheriff of the County
of suffolk, respondent John P. Finnerty, commanding him to take
appellant into custody and "detain him until the judgment and sentence
of tha (Surrogate's Court] is satisfied unless sooner released by
ferther order of [the surrogate's Court]”.

ro
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By affidavit dated March 6, 1978, and received bK the Surrogats's
court on March 8, 1978, appellant had informed that court that on
marcn-7, 1978, tne aate for the hearing, he would be actually engaged
in another court in Brooklya and thersfors raquested an adjournment.

! R - Appellant was taken into cuatodg on June 19, 1978, He then commenced a’
habsas corpus proceeding (Action NO. ) and moved for “summary Judgment® sustaining the
writ. Appellant also commenced a separate action {Action No. 3) against a number of :
e individuals including Surrogate SIGNORELLI, Pcting Surrogata SEIDELL, Sheriff Finnerty, Public
| f Administrator Mastroianni and the New York News. The complaint in Action
\ o ' No, 3 asserts nine causes ‘of action basad on alleged torticus conduct.
Tha respondents in Action No. 3 moved pursuant to CPLR 3211 (subd ([a],
. par 7), to,intar alia, dismiss the amended complaint as against them for
S g : #allure to state a cauae of action. R

Spacial Term consolidated, inter allia. for the purpose of its descision
only, appallant's applicatign in the habeas corpus procedding and the
motion of the respondents in Action No. 3. After a "summary hearing”,
Special Term denied appellant's application in the habeas corpus
proceeding and dismissed the writ. Special Term granted the application
of the respondents in Action No, 3 and dismissed that action as against
them, inter alia, on the ground of judicial immunity.

With respect to the habeas corpus proceading, we cannot determine

on this record whether appellant's failurs to appeax on the date et :
for the contsmpt hearing constituted a voluntary waiver of his ‘ Ll
gight to be present and proffer evidence in his dafense. An evidentlary .
heazing should be conducted on this iszue. Accordingly, so much of R
the appeal as pertains to Action No. 2 is held in abeyance and that cass " .

{g remitted to Speclal Term to hear and report on that lssue.

Al L
.

Regarding the amended complalnt in Action No. 3, we concur with sPecial' 1~
Tarm's conclusion that it fails to state a causa of action against :
tha respondents in that action.

¢ ) To the axtent the first, fourth and fifth causas of action asserted in
f the amended complaint in Actiom No. 3 purport to assert a claim for
galse arrest and malicious prosecution, the claims cannot withstand a
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motion to dismiss predicated on judicial immunity. Judicial immunity
extends to all judges and encompasses all judicial acts, even if such
acts are in excess of their jurisdiction and are alleged to have been
done maliclously or corruptly (St v Sparkman, 435 US 349; Murray Vv
Brancato, 290 N¥ 52; Virtu Bogtfgue Vv Job's Lane Candle Shop, S1 apzd
B13) .There is a distinction Tween acts performed in €xcess of .
jurisdiction and acts performed in the clear absence of &y jurisdiction
over the subject matter. The former is privileged, the latter is not
(Murray v Brancato, supra) . Although the pleadings allege that .
Surrogate G LLI and Acting Surrogate SEIDELL knew that they lacked
any jurisdiction, it is also alleged that msaid knowledge was acquired
¢rom a prior unreported decision and resettled judgment of Special Term
(McINERNEY, J.), which was affirmed by this court (see Sassower V
Signorelli, 65 AD2d 756, supra). Howevar, that decision in favoyr of
appallant was predicated on judicial acts in excess of jurisdiction.

tha amended compiaint were performed by the
respondants SIGNO hile in the exercise of their
udicial roles. RAlthough said acts mA{ have besn in excess of thelr
jurisdiction, they were not performed in the complete absence of
jurisdiction, Consequently, the moving defendants, as Surrogates, are
absolutely immuna from suit for the judicial acts alleged in the amended
complaint, :

Neither does the allegation that the judicial defendants refused to
timely comply with a writ of habeas corpus, directing appellant's release
from incarceration, save the dismissal of the first and fourth causes

of action. Although the refusal to comply with an order is a ministerial
act (Prosser, Torts [4th ed], § 132, p 988) and immunity is not accorded
to a judicial officer who performs a ninisterial act so as to injure
another (Scott v City of Niagara Falls, 95 Misc 2d 353; see, generally,
28 NY Jur 2d, Courts & Judges, § 51, p 166), we take judicial notice

of the fact the writ was addressad to the Sheri#f of Suffolk County. and
not to tha respondents. ) Vv

The sscond, sixth and seyenth causes of action sound in defamation. The
sacond causa of action alleges that on June 27, 1977, and August 17, 1977,
the New York Times published two articlas by Art Penny., contalning
defamatory material about appellant which was acquirad. from among other acurces,
defendant Surrogate SIGNORELLI'S out-of-court statements.

Initially we note that attaching the articles containing the allegedly X
defamatory material to the amended complaint as an exhibit is sufficient
to satisfy the pleading with particularity requirement of gubdivision |

(a) of CPLR 3016 (sas cabin v Community Newspapers, 50 Mimc 2d 574, SRR
affd 27 AD2d 543; accord Rin iV , 79 Misc 2d 57, mod s
on other grounds 47 AD2d 1 . T]n the absenca of proof of affirmative '

blication to be made, a slanderous statement uttere .

is not the proximate cause of an

injury alleged to have been sustained by its subseguent publication in ;.
newspapers by such persons (Schoe fiin v coffey. I%! N.Y, 12), aven G
though made with intent that such slanderous statement should be widely’ . -
circulated (Lewis v Chemical Foundation, 2313 App Div 287.)" (Bradford v_
pette, 204 MIac 308, 318, mot to dismiss app granted 285 2App Div 860.1 .- .-
Flthough appellant do + have to proffer proof of affirmative acts . =
to defeat a motlon under paragraph 7 of subdivigion (a) of CPLR 3211, absont
an allegation that Surrogate SIGNORELLI procured the publication by e
affirmative acts, the second causs of action asserted in the amended .
complaint falls to stata a cause of action against him..
The sixth and seventh causes of action allege that respondent Surrogats .
SIGNORELLI caused to be published in the New York Law Journal a memorandum
decision containing defamatory material., The decision which appellant :
cliims contains false and defamatory statements was written and filed
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' in a matter upon which that respondent was called to rule, Even
‘ . ' if the decision had been written with knowledge of itas falsity and

- with actual intent to injure the appellant, the respondent SIGNORELLI, as -
a matter of public policy, would be exempt from liability for

e
composing it (Murray v Brancatu, 290 WY 52, supra).

b

g .
¥

F
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e g2 Y Moreover, the law of this State places upon each judge an official

’ duty to facilitate the publication of his opinion or decision in the
official reports, all acts done in connection with the statutory duty
fall within the scope of judicial immunity, though dona maliciously

or corruptly. However, a judge is not immune from liability if he acts
to procure the publication of his opinion in unofficial reports {see
Murray v Brancato, supra, P 57) .

iy -

The axacutlon of an annual contract with the publisher of the New

York Law Journal pursuant to subdiviaion 2 of section 91 of the
Judiciary Law imposas an implied duty upon the Surrogate to make

coples of opinions and decisions avallable to the Naw York Law

Journal for publication (see pradford v Pette, supral. Consequently,
an act to procure the publication of a judicial declsion or opinion

in the New York Law Journal is now a judicial act sntitled to absolute |
immunity (Bradford v Pette, supra, see, also Hanft v Heller, 64

Mise 2d 947; Sheridan v Crisona, 12 Ny2d 108).

l a Furthermore, the fact that tha allegedly defamatory statemant in the

1 opinion may not have bean relevant or pertinent to the gquestion the

, judge - was called upon to decide does not mandate a contrary conclusion.

i . The "doctrine of absolute privilege in respeoct to the acts of a judge in
the course of judicidl proceedings is not limited, as in the case of . .

| suitors and counsel, to matters that are pertinent or relevant® (Bradford v

. Pette, supra, p 317). e

! .o To the extent the eighth and ninth cauaes of action sound in prima facie

! e tort, those causes of action must be dismissed for appellant's failure

| to allege the esmential element of spacial damages with sufficlant

|

|

particularity (Morrison v National Broadcastin% Co., 19 NY2d 453, 438;
Motif Constr. Corp, v Buffala Sav. Banxk, AD 18, 719). )
| The third causs of action, insofar as it pertains to the respondents in
Action No. 3, seeks reimbursement for the amount of .monay paid for
stenographic minuteas, which appellant allegedly did not accept bacause
his need for said minutea was renderad moot by unspecified acts of the
judicial defandants. Reimbursement for tha costs of procursment of a
transcript are not assmesgable against the judicial dafendants (see
Segal v Jackson;, 183 Misc 460).

' " Accordingly, the amended complaint as to the respondents in Action No. 3
- was properly dlsmissed.

N ) DAMIANI, J.P., WEINSTEIN, RUBIN and BOYERS, JJ., concur.
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