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Far the purpose af this declslon anly, the el lowing are consolidated;

(1) the motion by the Tublic Adminjutrator ol Sulfulk County. for leavsy £O intervene LN

.tvo of thews attion: and to have them referred (o the Appelilare pivislon of this Court
for detormination: .2) tho motlon by JJUDSLS su:nouv.l.r.l' und SEIPELL, écte;\dan:s in Act"io:-
#3, to dismiss plaiutlff's causes of eetion aaainst thems (3] the motion by GEORGE
SASSOWER, as glaintitf in Actiun B3, tor swnmary juelgment and ancillopy relief against

"

the defendant NEW YOI # NEwsG, licep (1) the Foabosatsi eena it frroccedifg {Actlon #2) institute
e ————— e b,

"by SASSOWER to review hie contempt citation by U surpogate's Court of Suffolk County,
’_/v

and hls application for summary judgment with rgspedt 1 the latter proceeding; (5) the

" Article 78 proccediny (Actlon k1) instituted hy AANSOW 'R to stay the gherdff of Suffolk
— .

County from cxecul ing o warcant of cemaitment  isnued by the Surrogate's Court: and ({G)
the application by derondants in Action €3 for a amsolidation of tlese three activns,
surmary judgment {n their favor in Actlon 13, amd tor o hearing on paetitioner's habeas
caorpus applicatlon, and are dotermiped az followsa:

Tha Public Admlnistrator's applica.thm tor leave tu lntervene,: i denied. While it
is true that the moving pacty's clalms ayatnsl SRSSUWER ultimately gave vise to the
contempt citation beiny challenyed in the |-\-lul‘in~| hatseas corpus prececdlng, nonetheless,
his interest in the outcome of that jrroceslimg is tanauential at best, and hls clalms
against SASSOWER do pot jnvolve (uestinuy of law or fuct common to the limited legal

grounds raised in that proceeding.® €U, Tl‘!._‘."_'-".".!?-l‘-“"“‘ Leasing, Inc. v, Overseas

' private Investment Corpes g7 AD2d U9 ¢PLR ulle the uxacclse of discretion, the
~
Court alsn deglincs tg__remiL_ﬂv:_t;_ryy_n}‘i_-_\gvl-gl_rf_\_s._n_n_'._ to CPLR 1013, Horeover. tha Public

*1n light of thiu Court's deteminat o wath pespeut to the Acticle 7B proceeding., infra,
the proprivty of {atervent bon i that paorerding neel nat be addrvessed.

“
-
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Mministrator s tur:her contention that thip Court lacks jurisdiction to review the
valldity of un Order of the Surrugate's Court of Suffolk County was Previously reiected

by u,is Court (McINERNEY, J. J, and affirmed by the Appellate Division, Sissower v,
—_—nr v

-

Signorelli, 65 Ap2d 756, .

o
Desfendants SIGHORELLI and SEIDELL's motion to dismiss plaintiff g causes of action

1

against them is granted purkudnt te CrLR 3210 (4) (7). A vomplaint Purporting to st.te
& cause of sction ror 1ike) or stondor must sew juern the Jttual wards complained uf

(CPLR 3016(a); Egcoutt £ Co. v, Alexander and Mo.-'c Raraler, l'nc., J1 AD23 791), and eeTe

conclusory alleqations ﬂuch as thoge compri:ing pl.\m:iff's'nomplaint are legally in-

»

suf!lcxent to Btate a ciause of avtion for Lilas] ami slunder., Seltzor v, Fields, 20 AD2:!

60, Horeover, to the extent Lhat plaintirg'g Comiprlaine MIrports to ussert 3 claim rour
false arr: and malicious Drosecutinn, the mOVvING Jdefendante, as Judges of the SUrLoduls, -
Court, are absolutely immune from suit for acts erfomed within the scope of their judic

functions {Stump vi Sparkman, 415 €S 349; rnbl_c_r‘.L. r'achunan 424 Us 409; Hurnz

Brancato, 290 NY 52), even if such acts ‘are !ound to have been putside thelr jurisdiction
anc.l are alleged to have been done mahucusly or curruptly, Hurray, Supra, 290 WY at &,
SASSOWER's application for Yummary judgment aquinst the NEW YORK HEWS, Inc., defrndant
in Action U3, is denjed, The sole basis advanced in support of the re'quested' relief is
that the hevspapar han, {n itn angwoer, alleqedly "admittad the Publication (Para., 21 ¢

l/ the f:ompla.u.t..) of patently defamatory material +ae”  Examination of the Pleadings revea'x

-— - .

~

khat Nra. 21 of the complafnt Indleares the admiesion relactes :olély Lo 2 conclusimn
"{t)hat smueh pl.;ll(l‘«h!‘-l mntérini Lo el herotn and markod rxhlbit 1’ and ‘Exhible L=

Horeovar, an examination of Yheantaen plivd g mikes §6 wlear that defandant had pres

¥
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viously denied the galzity of the publiched material as well as the plaintiff‘s alleya-
tion that fits ‘;-,mblic'aunn conat 1tutad gross irtenjansibility. Accordingly, plaintiff’s
figther reguests for & protectiva order and for severance of his claim against the NEW
YORX NEWS are a);so denitd. -

Turning to the wetition for & writ of haleas corpun, it is appropriate to sdrvey
the cvents culmipatina in 1-cr.il.ioncr's present apprlieal jonn, SASSOWER was nominated as
pxccutor in the Will af one, GEHE VAUL RELLY, wha diud on Rpril 26, 1972, ﬁe Will was
sdmitted to prob:tu" wn September 9, 1574, and lattlers Jestamentary were issued to SASSUWE’
Oh Novembur 13, 1974, A petition Lo conpe ]l the Execotor to ‘\ucéunt was filed with the

_~ Surrogate‘s Court. Althounh the orlyinal citntivn"u wan rot}xrn.\blo on Decepber 5, 1974,
~u return date wad ultimately ljourned to Mareh 17, 1975, it appears, because ol the
dlfficultivs encountered in serving SASSOWER. When thoe Executor dafaulted on that date.

the Court issued an Order, requiring him to account on March 27, 1975. wWhen SASSOWER

failed to comply with the order Lo account, by order te shod cause made raturnable on

October 20, 1975, the surrogete directed him 1o show cause why he shouldn't be removed
as Execuror and punished for cm\Lcmerof court becawse ol his failure to obey the Rarch
2‘!., 1975 direction of that Court, Becuanse of petitioner’s rcpc;\ted applications for
adjournment, the mattur was submitted Lo the Cm}rt for decision on Harch 12, 1976, and
by Order dated Harch a4, 1976, HASSOWER wat Temonaned e {lduciary and datermined to be in
contempt of cour:t but was yiven an additional thiprgy days to purge himsalf by filing the
a;count_.

L ~

on Mj}é) 15, 1970, SASSOWER fhed an ae ot ing for the puriorl of April 26, 1972 tn

o
September 2, 1974, A afeer several Tuithe A posununent 4, the matter was seheduled (ot
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vs.

a conferenca on Septomhar 21, 197G, On March 2, 1977, 1 /llowing flve firther adjourn-
menta, sevaral interested gusrticy (iled objectlcns to Ul - account. On Harch 25, 1977,
th; Surrogate's Court apjointwl the PFublic Alminastiator as tumporaiy alMihletrator and
on April 28, 1977, SASSOWER was served in open Court with a written Order directing him
to turn over all books, papers and other property jertaining to the ns‘txt‘e to the Publi~
Acministrator ;m or befure Hay 9, 1977. The mativy was wltimately set down for trial eu
June 1, 1977, at which time it Locame apparent that the former Exccutor had not complicdd
_ with the Court's turnover arder, and was grantt a further adjournment to June 22, 1977,
to enable him to comply, having b\.;en previously watned Ly the Surrogate that his fallure

to.do so, would constitute contempt of court. ¢ was explicltly directad te return on

Tune 22, 1977, to enalil : the Court to determine whether in .fact he had zomplied with the
prior Order. When SASWWER again falled to apyear on June 22, 1977, the Surroyata’s
Court cwnducted a hearing and dotvimined that SASSOWER's failure to comply with the turn-
over Order constituted vontempt. Ua was adjudged t‘o bo in contempt and sentanced to thirt
days in County Jail. (m the following day, ha was approhended by deputies from the Sulf.’
County Sherltf's Offive and was remanded to Suflfulk County Jail to serva the sentence alts
he had refused to avafl himsell of the vpportunity tu purge himsulf of ‘the contempt belors
the Surrogate, On the samc day, he obtalned a writ of habi-as corpus and wan raleased on
baii pendlng the hearim schoduled fur Llie fullowing day. Following that hearing, Specisl

~

Term granted patitionur's writ wnd annulled the contempt wdjudicat{on without prejudice
. .

to commencemant of new procecdinag. 10wl flrming that deteaminstion, the Appellate Divim .

g 2 : .
held “"that « surmary adjudication o1 cantempt i wnly permitted if the contemptor is
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within th¢ couie's I'resence (see, Judicriary 1w, See, 71571, Covke v, UnLtgﬂiﬁﬁ,
T US SIT.Y Sassnwer Yo Slgnweriy, LI TUTRE TS S Avpellats Division
noted further, on the sume Pasie, that u*t.itirnn.-:-"s SHeress ive applicazions for wrips
of habeas corpug and bajy pending ehe hearing '4'i|'l1\llL‘r.: the provisions of C(PLR 7003,
Subdivigion €. Paragraph 6, :
Subsequcntly, by oriler to show cause dited Jomary 2§ 1’978, served Personally
upen petitioner, furthee criminag contem .t Procesdiaugs were commenced on;_bzwhali of
the pPublic Moinistearee for Petitioner's Cont i naed r.:.nurc to comply with the Surrogat,*
April 28, 1917 turnover Ordey, Yhe moving pers oy tlcir_fncc contalin the statutory
warning concerniny vissible ATTeST aipd im;-risonnné;\L 4 in all pthep Tespects, comply
with the applicable I'vovisions of the Judiciarvy 1aw. Cn February 15, 1978, petitioner
! 4 an affidavit, sworn te tn February o, 1976, in which he stated:
“This affidavie .., constitutos the a[nvc.'xr.\ngg of your
depuonent Pursuant to the notice apirended to the moving papars. -
(Emphasis supplied),
By means of the same affidavig, pctitiunur alsu "'cn‘tvrcd" % plea of “pot quilﬁ'
and requested 4 “blenary trial.- On Felruary 22, 1978, the Public Administr: tor filed

8 reply affidavit and on tha s;xmc dute, "3 notiee of calendarp disposition™ was mailed gr.

Lo Acting Surrogate Narry E. Seddell, “wie 4 our et rhe matter for a hearing, on Tiesday,

March 7. 1978, at 2:00 M. Aetiny Suresgate, the Honerable Marry E. Seldell, has dire. e
L , ,

You pervonally te APTeEr At sald time g date. T SAnnOwER dvdin failed to APrear on Marsh

7, 1978, f(or e hearing and it wag LSC et by g ™ othat date in his absenc:, Evi-

.



: R -V 1 ‘

)
.7 C . - 8 s e P B e IR .

?_:‘.P.”_":--_-” ) Aﬂ a 31045
Prams MEMORANDUM Lo

SUPREME COURT. SUFFOLK COUNTY ' SPECIAL TERM, pars 1
K BY GOWAN J.s. c

DATED March 20 g 80

va. ' ¢ [* INDEX #77-119A4 !

" HOTION 153, 154 and 7179
) DATEy 2/20/79 and 5/8/79° .
. ' INDEX 078-=}7071
4 HMOTION #1700 BATE: 2/20/79

donce was taken and SASSOWER wan hald '(n eriminal contempt for the second tima,

The decrats! paragraphs of the Acﬁlnq Surroqate's Order, dated March 8, 1978

]

tead as follows:
"ORDERED, ANJUDSED AND Df'fTER.“lINBD that the said GEORGE £ASSOWER
i3 guilry of a criminal contempt ‘of court by reason of Vis wilful
disobadience of the lawful order of this court made and entered on
the 28th day of April 1977, in that he has failed and rcfuséd to
turn over and deliver Lo ANTIONY MASTROIANNI, Temporary Adminlstrator
of the estote of EUCENE IAUL KELLY, all books, papers ard other pro-
perty of the estate of EUGENE PAUL KELLY, in his possuselon or under
his contrnl, on or before the Seh day «f May, 1977, and it is Further

ORDERED, ADJUDGED AND DETERMINED, that the conduct of thes said GEORGE
SASSOWER in falling and refusuing Lo Lurn over the books, papers and
. other projicrty of the estale of LUGENP ['AUL KELLY was calculated to,
and has, defeated,- impaired, impoded L prejudiced the rights and
remedies ol the Temjorary Mministrator, ANTHONY MASTROIANNI, Publie
- Administrator of Suffolk County, in his administration of the estate
and the righes of the buneflelaries nf such estate, and'it is further

ORDERED, ADIULGED AND DETERMINED, that the rald L‘-EORGE.SBSMR, by

reason of and {n punizshment for such criminal contempt. be imprisened

in the County Jail of tha County of Surfolk, New York, for a periocd

of thirty (30) daye, unlesz he shall sooner purge himself of such

contempt, and It is further .,."

JUDGE SEIDELL also issuwsd a warrant of commitinent directed to the Sheriff of

the County of Suffolk, commanding him to take SASSOWER into custody and detain him until
Judgment and sentence of the Court is satisficd, unless gooner raleascd by further order
o of the Surroqate's Court. By affldavit dated Mareh G, 1978, whlch SALSSOWER subseguently
stated was not mailed until late in the afteenoon of that date and which bsars the no-
tition that ‘it was received by the Surregate's Cuurt un Murch €, 1978, petitioner, after
1
challenging the pemding liraceeding based ow wnppeciyicd vgreglova defects (procedural

- o
and substantivel, informed the Court that he woulil kv actyally engayed in another Court
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in Brooklyn, New York, on !-'iarc}\ 7, 1970, acknowledyed receipt of the "notice of
calendar disposition* and requeited un adjournment of at least five weeks, to permit
hin to  “simultanecusly bring oi {proper) moticons to hold Ernest L. Signorélli and
Vincent G. Berger, Jr., ln eriminal vontempt of court for reasons which will be set
forth in such papers.™

As limited by his sapportimg memu andun ot Taw, petitioner's principal cor-\tenr.ion
in challenging the validity of the procecding: culminating in his contempt cltation
;.nd subsoquont commltront, is that the procedure tal limed by the Surrojate's Tourt
deprived him of his congtitutionally ~|u.|r-mlo-:tl_‘t'iqln. to be present at all stages

[ .

of the proceedings and of his ml«!.i:i-..::.\l constitutional and stututory right to allecu-
tion before {mpositinm of sentence, Tn o related) ves 1, he alsv avers that the proceedin;

undes review does not differ significantly (rom the i rocedure followed in his previously

annulled adjudication of contempt.

Two categories 3% criminal contumpt are (1) dire-t contempt, cummitted in the
immediate view and presence of the Court; and (2) wngtructive contempt, committed out-
side of the presence of the Court. Dirvet canterpt iy be punished sunmarily “if the
.a‘:ts constituting such eontempl ate seen ur heard b che presading judge so that he can
assert ol his own knowledge the facts cunstituting the contempt in the mandate of com-
altment.” Douglas v. Ael, 269 N7 144, 146-7, However, in the case of constructive
eontempt, since the Court is unable tn xEate mich Taels, it in nereesary to afford the

v alleuged contemnor the opportunity tu ley b upnn adeguate natice of the charqes.

Judfciary 'L«\V’SL'CI‘-M\ 151 wxpressly tedemn . 4l shialinetion in the manner of .dealing

%,

with these two clanaes af wrimlingl w MU Phie o g [T ot the clusiva convept
o '

-1
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of constitutional e jrocess i clearly "intended to protect the right of in accused
to appear and dufend! himselfr,® pevtue v, Allen,281 NY 251,

The flyst Order of the Suriegats adjuditeg the petitioner guilty of eriminal conlen;‘:t
qu an exercise of |he summary |ower to pPunish direce contempt pursuant to Judlciary Law
Section 750({a)({1). In anuulling Lhat determination, both Special ‘T.em and vhe Appellate
Divlsion held that susmaty o ljudivat ion of t't&\lmn"t iv not ’pqrni.tted {f the aheoedly
contumacious ac_l’,s e 00t cremitted within the il?mrdi.lte presence of the Court. The
instant order o;' the Aeting Lurtaaaite, again alrlting etitioner to be guilty of crimi:..
contempt, hovever, doen Aot tmirart to rest s th Ammary exercige of the (ourt's powes
to punish petitioncr., Sinve the secund iroceeding Wlid not culminate in a strmary adjuli-
ca' 'n of contempt, (v sole drestion presenteald h}_' letitivher is whether the notice .|
o tunity to respaml afforded Lo him compt with due process requirements ., This court
finds that they did, )

Judiciary taw Section 751(1) requires that a person charged with indirect contempr
be;lnotifiod of the accusation and be a_Efor;lcd A reavonable time to make a dufense.,

(See, also, 22 N.Y.C.R,R, Sec. 701.3), The due |'rocess ovartones of the st.;tutory schoeme:
simply roflect the Jaw's qencral disCavor ot summary rocedure (see, €49+, Sacher v.

United States, 343 USs 11), and recoynition that Tlr)eusonable notico of a charge and

an opportunity to be heard in Jerense e (o punishment iy basic Lo our gystzam of jurise

prudence.” Fernos-lajwiz v, United St iten shricl Court, 599 F.24 1087. Hovever, {t
is recognized that the quostinn of shat . Vtntes sul ficient notlece of the charqes and

SOpPOTTtURity to Jirepuiv . defonse P dy o vt e the Slveumstances of the pagticular
A

case, Spectof v. Allen, supra: Girit Yo watden v Ciey Prison, 11 wya2d Si.
1 .
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In general, “"procuedural due procesg ‘requires that one charged with contempt of

court be advised of the charges agalnst him, have a reasonable opportunity to mect
them by way of defense or explanation, have the right to be represented by counsel,
and have a chance to testify and call other witnesses in his behalf, either by way ot

- defense or explanation.'™ Re Green, 169 US GBI, 691-692, citing Ré Oliver, 33 US 257,
275. In the instant case, even discounting petitivner's prior history of urpsralletled
dllatory tactles before the Surrbqato's Court, thc untiuc‘ui the pending preceeling,
_includinq acple detail of the prior order alleuwidly vielated by him, and the opportunity
to prepare and present his derense, ¢learly untisgics the venstitutlonal and statutory

. requirements of duc process, Sc¢, ¢.¢.. United States v. Bukowski, 435 F.2¢ 1094.

Although procecdinys to punish criminal contempt have generally been regarded as

sui ~encrls and not “ecriminal prosecutions™ (Blackmer v. United States, 264 Us 95,

10" '05), petitloner correctly notes that "criminul contempt is & crime ln every funda=-

mental respect.” Dloom v. Illinois, 391 US 194, 201. llowever, at least in the context

of this proceeding, this assertion proves too much,

The constitutional and statutory guarantecs nt.Lhe right of a eriminal defendant
to be present at all impartant stages uf his Lrial,arg desingned for the protection of
the accused and "(1l)ike any constitutional guiarantes .., (this right) ... mey be walved,

Snyder v, Massachusetts, 29} Us 47, 106, 54 5.Ct. 110, 78 L.Ed, 674 (1934), even if that

valver is implied from the defundant’s comducl, Jllinaiu_ v, Allen, 397 US 337, 90 s.Ct.

1057, 25 L.Ed. 2d 353 (1970). The Sypreme Gowrt had long ago held that a defendant whie

knowingly absenwe himselfl from the voarteoow Jducing teial "leaves the court free to proe
- «

ceed with erial in like manner sl with Like af Lot A it he was present Ciaz v

- |,1 »
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ﬁnltad SLat:l.'223 us 442, 455, 12 s.Ct. 250, 254, 56 L.Ed. 500 (1912).°'° United

States wv. Santoro, 464 F.2d 1202, 1208 (24 cir.). curt, den. 409 US 1063. The Courts

of this State have jikewise rovouynized the waivability o! the right of the accused to

be present. See&, €.9.. people v. Epps, 37 NY2d 343; Peo-le v, pyrnes, 33 WY2d 343:

- -
people v, Bunts, 94 AD2d 283; People v. Hugyler, 50 AD2d 471; People v. Tiomas. 97

Misc.2d 845; People v. Hicks, 90 Misc.2d GDO. The record before this Court contains
nothing to warrant disturbing the implicit finding of the acting Surrogate that petitiorc:
relinquistmant of this known rlght was mada knowingly, voluntarily and intelligently.
particularly in vlow nf the fact that petitiener is an cxperienced attorncy and counse lla:
at law wha cannot, by any shadow, hide lahind thc‘charadc sf being ignorant of the resuls’
of his actions. —

On the contrary, the record demonstratiss the futility, if not perversity, of reach=
ing a contrary conclusivn in a ease of this nature. Since petitioner, who, as an attur=
ney-fiduciary, must be held to a higher standard than executors who are 1l:ymen (Cf.

i rate of Xahn, BS Misc.2d 363), could otherwise cvade the power of a cowmt, whose per=

+. »a) and subject matter jurisdiction he docs not now challenge, Dy mere ron-appsarance
and non-cosplianca with {ts lawlul mandates, thede appedrs to be no sound reason In leqgic¢
or policy not to accept petitionecr's invitaticn to snalegize the challenged procecedlng

to any ordinary criminal procecding In which the acvused's non=3appearance may glve rise
to an inference of the waiver of his riyht ta be heanl.

Fotitloner'y prelinece on his #atch B, W70 altldavit of actual engagenent and requert

far a vantlauanca in M apparent attumpt Lo vebwt s tloddng of waiver {8 misplaced.

Ae previously noted, the recnrd udienten that this aiiffdavit wag racoived on the day




%

SA70

R Py

’ PR § 179 4
Fosw 01w . MEMORANDUM
SUPREME C.OURT:'. SUFFOLK COUNTY SPECIAL TERM, parT 1
AN
By CATN J.s. cC
L Marel 20 B8O
DATED 198
; VS, L tmEx 1771141
i . Mmoo 1%, 14 and 7179
DALz 2720779 and 5/8/79 ‘
R INDEX R78-17071
J HOTION 11700 . DATE: 2/20/7%

following the hcaring. Since HSASSOWEK concedesn that he mailed his affidavit less
than 18 hourn bofore his secheduled apy« arance, it in diffieult to credit his reliance

¢ ! :
on its cfficacy. HMorcover, a8 the Supreme Cetirt has noeted, "(t)he matter of continuance

i1s traditionally within tho ddscretion of the trial judge, and it L{s not every denial

.
of request for mure time that violates e process even if the party fails to offér

evidence ... Untfar v, Garafite, 37C Us 575, 5H00,
Tn thiz procecdlng, the Surrwgate’s Court was runfrnntfﬂ vith hetitioner's tatal,

continued, steadfast and completels unnxplain] tailure ta comply with tha lawlul mandate

of the Court.(l) Rather than reacting to petitioner's flagrant ‘disobediesce with the

(2)

lament of Cicero: “Duo usyue tandem abuteve ... paticntia nostra?*® » the Court gave

= o

him specific notice of the charges sauinut him, provided .« reasonable and meaningful

opportunity to present hls defense or explanation in the (ontext of a plerary hearing,

arpointed an ascting Surrogate to ausure on unbiased forum (Bloom v, [llinyls, supra at

Us 194, 205), and justifiably interpreted his failure vto appear on the hearing date
as a voluntary walver of his right to present cvidense. In short, petitioner was afforded

all the process that vas ducs

Accordingly, petitioner®s writ is dismisead,

(1) retitioner has never of fered cqu':_EEEEC;;R-n: an wTUmenEt on the merits of the
tssue befora the Surempgate's Court., In adilitieny, this Court pntes that the warrant of
arrest providnd SASSOWER with the opportunity to jm.ic himself of tho contempt, which he
dld not exercise during the four month perisd! Laetwecn its Lssuvance andiexceution, nor,
indeed, to the present time, almangt twenly martha affer his econtampe citation. Tetitioner
also did:inot avail himsel!f of the Grtunity te vacate the dudament of the sentencing
court under the Zhiplivaton pravigiens ol the T and e fatled to appear parsonally
befare this Court,

12) "thow Jomeg e goet e U G0 vt pat v e " Cloeia, First Oration against Uatiline.



