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SUPRET1E LOUP.T OF TI]E STATE OF NEi{ YORK

APPE],LATE DTVIS]OI\I : SECO}]D JUDICIAL DEPAP.T}ITEII'i?

In the l4atter of George Sassorrer,

an attorney and counselor-at-larv,

GRIEVAIICE COI.4IiITTEE FOR ?HE SECOND
AI.]D ELEVE}ITH JUDICIAL DISTRICTS,

GEORGE SASSOWER,

Peti-tioner,

Respondent.

-x

I . ^i=!!Ei-: -- tfl?t.
;:+- r iI-t

a
5

J
2

o

c

Brooklyn, Iievr York
January 30, 1986

B e f o t e:

HON. I{. I\iICI]AEL POTOKER,

Referee

Appearances:

ROBERT H. STRAUS, ESQ.
Chief Counsel, Grievance Committee

EEP.I;AF.D T. l{cCAEE
Certif ied Shorthanci Reoorter:
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MR. SASSOITIER: Iirst , may f note that I carrne

in at tvro-twenty. lf. there is any repercussions for m1,

being late, I was in Supreme New York. I ran to make

this appointment which, unfortunately, I didn't make it,

at least time-rvise.

i4R. STRAUS: Jud.ge Potoker, I assume you want

to make a statement, an introductory statement on the

record as to why we are here and what has been arransed.

TliE REFEREE: i have the file, and I have

perused the file as to the charcres against Mr. Sassower.

I believe, nurnber L, what we shoulC do is

attempt to narrow the issues and set a date for the formal

heari-ng.

MR. STRAUS: That was my understanding as well.

If it is agreeable to Judge Potoker, rvhat I

would like to do is to go through the Charges and the

Answers as we have them, and to discuss the proof that

will be offered, and what issues are actually involved.

If that is agreeable to you and Mr. Sassoler,

I wilI proceed.

THE REFEREE: I have no objection.

MR. SASSOI^/ER: I would think that before we

do that, in vievr of a statement which I prepared about five

o'clock this morning, it mav render immaterj-al anything, or
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some of the things that you mal/ Sdy, because r am concccl-

t-ng your abrlrty to do certain things.

MR. STRAUS: Suppose we do it in the context

of the charges rather than a statement referrinq to every-

thing. Perhaps, for example, if we dealt first with

Charge l. If Mr. Sassower has no objection, I would

go through the pleadings. you have an answer in in re-
sponse to the pleadings- And, then, perhaps if there is

anything which is appropriate for you to say as to what

we are going to Co at the hearing, that mi_ght be a good

time to do it.

Then I

you do

We are

MR. SASSOWER: I will wait until you finish.

will make my statement and make comment. I mean,

whatever you rvant. I don,t want to try your case.

THE REFEREE: We are not trying the case now.

just trying to set up some ground rules.

MR. SASSOWER: WeIl, I would sdy, offhand,

your Honor, r will do everything possible to shorten the

case - r will not leave any evidence avairable to me un-

turned.

I would think that his i{onor has read the

charges, has read the answers , or can better read thei,r

by himself rather thanr lou know,lou raakino a comnent at

this time.
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MR. STRAUS: f don,t intend to make

comrnents, Mr. Sassower. I intend to indicate to

Potoker and to you as to what our proof is as to

any

Judge

each of

THE REFEREE: Let's do it that v/ay.

MR. STRAUS: If I may, wj-th respect to Charge

L, we have included as part of the petition a copy of the

i--der of Judge Gammerman. And r note that Mr. sassower

has denied that Judge Gammerman at 1east, his answer

denies that paragraph.

Our proof as to Charge I would be let me

finish.

ivtR. SASSOWER: O. K.

MR. STRAUS: Our proof

simply to offer a copy of the Order

in evidence; a copy of the Order of

dence; and a copy of the affirmance

evidence. That is all we lntend to

that Charge.

as to this would be

of Judge Gammerman

Judge Klein in evi-

of the convi-cti-on in

do with respect to

!,lhat the issues are with respect to that

charge is something which are not crear to me in view of

the nature of our evidence.

MR. SASSOWER: Go ahead.

MR. STRAUS: That is a1l_ I have to say with
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respect to Charge I.

MR. SASSOWER: I would like vou to make a

complete statement, and then I can deal with many of

your charges.

MR. STRAUS: I prefer to deal with it a charge

at a time. What is Judge Potoker's decision as to rly

doing it a charge at a time or all at once? The questi-on

which I raise is

THE REFEREE: Mr. Straus has already indicated,

in support of Charge L, they are going to offer copies

of the Orders of Judge Gamrnerman, Judge Klein, and the

affirmance of the Appellate Division.

MR. SASSOT^iBR: O. K.

THE REFEREE: I^7hat i-s your position?

l4R. SASSOWER: My position is this: -- and I

have gone through this issue before. It was very, very

thoroughly briefed. He was a good Judge.

Let me te1l You, first, with respect to all

your documents.

MR. STRAUS: I can't deal with it on that

basis.

THE REFEREE: Let's address ourselves as to

Charge 1 first.

:

a

o

),

23

24

25 MR. SASSOI^/EF.: The issue on an Order and I
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ll
4 ll Department, as well as the rule in the Appellate Division,

ll
5 ll First Department, presumes that a full and fair hearing

il5 ll was held on the underlying charge, so that it has pre-
tl

_il, ii clusive ef f ect.

t ll Gilbert v. Ranieri, which is the leading case
il

9 il in New York, clearly knocks out

l0 ll MR. STRAUS: Do you have a citation for that?

ll ll I,1R. SASSOI^IER: Sure. I will give it to you.

12 ll Just a minute. This was Judge Me1ia who sustained the

13 ll last one, Gilbert v. T. L. B.

t4 Il You can submit those documents. I will pre-

t5 li sent evidence that f was not given a full and fair hearing

t6 li on that charge. His Honor

lt

17 ll THE REFEREE: I w17 li THE REFEREE: I want to stop you right now.
il

l8 li Thatrs not before me. I have no right to go behind. an
il

19 il order of a Judge
il

lt
20 ll MR. SASSoI{ER r will give you authority for -=

tl

2t ll THE REFEREE: or of the Appellate Division.-^il
,rll MR. sASSo[sER: r r,rirl give you a court of'-ll
m ll Appeals case. The Court of Appeals says

lt

24 ll MR. sTRAUS: r beg to dif fer with you.
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me take

THE P.EFEREE:

in the Appellate Division

MR. SASSOIT/ER:

time:

Irjhat l/ou are doing is, you Lost

and no\^/ you are cominq to me.

This is what I did the last

THE REFEREE: The fact that you did it the 1ast

time doesn't mean that it is rioht.

MR. SASSOWER: Let me state what I feel is your

function. I am trying tc save time.

Your functj-on and excuse me for being pre-

sumptuous -- your function is tc tel1 the Appellate

Division, in a report: here we have a conviction which

was affirmed by the Appellate Divisi_on. On the other

hand, the evidence shows one, two, three, four, five.

I f ind that l4r. Sassower lvas or rvas not given a full and

fair hearinq. O.K. ?

MR. STRAUS: That's what

MR. SASSOhIER: I,lait a mi-nute.

Then the Judge takes his report, oives'it to

the Appellate Division. They will either say I am

only saying some possibilities. They will say: he was

not gi-ven a full and fair hearing. He was qiven a full

and fair herarinq. Or, that we don't care whether he

was qiven a full and fai-r hearing. Our Rule sa!,s so-ancl-
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I so.

\1or,v, this is you

due resoect, w€ have a Referee

I{rR. STRAUS: Yes .

MR. SASSOWER: Hi-s Flonor must report on the

evidence.

Alt I am saying to you j-s that and I

goi-ng to come to it in a moment. If you wi-I1 call

inquire of the Judges involved and f am going to

you, frankly and openly, I know Judge Kupferman for

years; Judge Eein, Judge Kassel very, very welI.

knor^r, w€ have with- Al1

to report.

am

UP, or

teII

many

I am going to tell you that if you inquired

by'phone of them, oy brought them dovrn here, they wi}l

sdy, I am reasonably certain, Sr==orrar *-= not consti-

tutionally convicted. For other reasons, y€s, for other

reasons , w€ af f j-rmed.

It had nothing to do with a hearing, because

according to .the Constitution of the United States, and

the Supreme Court decisj-ons -- and I will give you a line

of them --

MR. STRAUS: Mr. Sassower

MR.SASSOhIER: Wait a second. Starting with Bloom

MR. STRAUS: V/iII you give me a chance to

MR. SASSOWER: I rvi-ll give a sta.tement of law

I

1--
I

I

I

I

I
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to his Honor.

THE REFEREE: I don't think you need respond.

Again, I do not have those powers.

THE REFEF.EE: I can. review a decision.of a

MR. SASSOWER: I am not sayi-ng to review it.

THE REFEREE: Especially here, where it was

affirmed by the Appelrate Division. rf you were not con-

stitutiorrally convicted, you still have a right tc go

beyond there. You had. a right to go into the Federal

Courts.

MR. SASSOIaIER: I am in the Federal Courts right

now

Let me just say this: There is not one case

by the wdy, it is oending in the Federal Courts.

THE REFEREE: There is no injunction

MR. STRAUS: It is not pending. There is

no stay of this proceeding, and the conviction has been

confirmed. You are not making an accurate statement.

This conviction has been appealed, and it has

been affirmed by the very Judges that you now represent

would say that j-t was defective.

MR. SASSOWER: Yes.

l4R. STRAUS: I r,vould say it is very clear, from
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the Rules of the AppeIlate Divis.ion, that a certif ical-c

of conviction is conclusive eviclence of \/cur gui1t. And

the F.uIe specif icaIIy provides -- Iet ::re f inish, please

69L.7 (c) specif ica111z provides that a certif icate of

conviction is conclusi-ve evidence of ouilt of that crime

in a disciplinary proceedinq.

Furthermore, it states that a Respondent at-

torney may not offer evidence inconsistent with the

essential elements of that crime.

Now, as I read that RuIe, and as I asked Judge

Potoker to ru1e, you are not permitted to introduce the

type of evidence which you now indi-cate you seek to in-

troduce at this hearing. And that, I understand, is tl:e

purpose of this pre-hearing. f believe Judge Potoker has

already ruled that you may not introduce the type of evi-

dence which you seek to j-ntroduce.

MR. SASSOWER: I just want to say one thing

I am going to ask your Honor to bear vrith me and keep in

mind what I consider one of the fundamental statements

made by the United States Supreme Court, Judge Marshall

in Pound against Smith, rvhich is the leading case on

access to the Courts. IIe says

THE REFEREE: I knovr. Itlr . Sassower, You are

addressing yourself to the wrong forum.
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MR. SASSOWEIT: Listen to what I am qoing to

sdy, your llonor . A11 I am sa.,ing , your Honor , i s )/our

Honor is too fast for me.

TIIE REFEREE: I am not fast at all. I,,iy powers

are limited, sir.

MR. SASSOI^/ER: Judge

THE REFEREE: You are trying to broad.en them.

l4R. SASSOT^IER: No , Judge . l{o , Judge . Because

all I am saying is this: Judoe Marshall said this: -- I

am not quoting exactly In the absence of an adversarial

presentation, even the best trial Judge overlooks salient

points.

A11 I am saying, your Honor, t.= this: I

like act j-vist Judges. AII I am saying is: sive me an

opportunity to present my cases, to show your Ilonor, ancl

maybe your Honor will change his mind.

AII I want to say is: Judge, start off clean.

Give me a chance to give my authority, give my authority.

THE REFEREE: Authority on what? That I

have the pol^rer

MR.. SASSCI^IER: Yes.

T;18 P.EFEREE: !'1e11, i-f you can subnit it,

am sure he would be interested in it, too. f l<now I

will. I am the presidino officer here.
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MR. SASSOi^IER: Very frankly I will say this:

But, you knor,v, I don't like to present this in a hap-

hazard way. I would- Iike may I ask this question

of your Honor? First of a1. 1, r'zhat was your Ilonor oiven;

or , could I ask what papers your Ilonor was gj-ven so that

I know what we are talking about, or has seen in this

CASC.

MR. STRAUS: He has a copy of the pleadincls^

THE REFEREE: This is my file.

MR. SASSOI^7ER: Itay I read it for the record?

tie have a lr'rotice of Petition by the Grievance

Coruriittee dated Novernber L2, 1985.

lVe have and I arn just reading them -- we

have an Affirmation in Opposition of Mr. Straus dated

January 24, 1986. Irie have my letter to His ilonor dated

January 22. We have two copies of that. Are they differ-

ent? We have two of thern dated .Tanuary 22. All right.

We have my letter dated January 16. I{e have my Notice

of I'lotion to the Uhited States Circuit Cour of Appeals

dated January 19. We have -- may I reao this covering

letter, your Honor?

THE REFEF.EE: I don't know why.

you haven ' t hea i:d theMD

arguments yet.

,*

STFAUS I Eecause



I

2

3

4

5

6

8

9

l0

ll

t2

l3

14

r5

l6

t7

r8

t9

20

2l

2
o

!

ao
i
qi

o

u

,,

23

24

25

i_l

MR. SASSO\^JER: Irrhat arguments?

MR. STRAUS: I don't understand why you are

going through the procedure of inventorying Judge Potoker's

file.

THE REFEREE: You are a1l over the lot. i'{e

are only on one subject matter, and 1et's restrict our-

selves to that, and that is

MR. SASSOI^7ER: Let me f inish. I have three

more papers. .htre have a letter f rom the Appellate Division

to Judqe Potoker.

TIIE REFEREE: It has nothing to do with your

response to Charge 1.

MR.. SASSOI^IER: It certainlY has ,

Let me show you rvhy.

THE REtr'EREE: ComPlete Your

MR. SASSOWER: O.K.

THE REFEREE: inventcrY.

MR. SASSOWER: I^Ie have the Order

pellate Division dated January 10, I986, anC

ansv/er.

your Honor

of the Ap-

we have my

Let me say two rvords.

MR. STRAUS: Do vou want some water?

l4R. SASSOIT'ER: If you don't mind

With all due deference to his I{onor, I woulC
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lj-ke an opportunity, one, to supplement these papcrs,

because your Fionor has none of my papers, and none of

my arguments.

Wait a second

TI]E REFER,Etr:

afield, sir.

None of thern.

Sir, again, you are goj-ng far

MR. SASSOWER: Judge, I am going to say that

the Appellate Division rejected his arguments that they

are conclusive. If you would look at my papers, vour

Honor, you may recognlze this was a fact- But, your

Honor hasn't seen my papers.

THE REFEREE: I do not have the authority to

go behind a rulihg of a Supreme Court Justice, oY the

Appellate Division.

l4R. SASSOWER: O.I(.

TI{E REFEP.EE: The Federal Court might have,

if you have a constitutional questi-on before it; or the

Court of Appeals might have. I do not.

MR. SASSOWER: Judge, would you listen to me

for a moment and Iet me just say this: AII I am saying

is your Llonor should hold his dec j-sion in reserve. Let

me present my papers. Let me trresent my arguments, rvith

my legal authorities, including my papers to the Appellate

Division, and., your llonor, if your Honor was on a clean
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the authority to look into it.

But if your Honor gives an opini-on right nov/,

well-, you know, then I am starting from I am starting

f rt-rm tvto strikes agai"nst me.

I want your Honor not to come to a decision,

but just to reserve the decision until your I{onor sees

both sides. Your Honor hasn't seen my papers. you see

a Notice of Petition, but you don't see mv opposing papers.

You haven't seen where Mr. Straus, fot example, moved

that I be disciplined without a hearing, based upon the

convictions. If Mr. Straus was right now, why didn't

the Appell-ate Division grant his motion.

Your Honor doesntt

TilE REFEREE: Again, that matter is not be-

iore me either.

MR. SASSOI^/EP.: I am saying your Honor hasn't

all the papers to come to a conclusion. That is all I

am sayi-ng at this point.

THE REFEREE: What you are salzing, ancl you

haven't chanqed your position, is that I have the

authority to go behind the decisions already rendered by

Judges or the Appellate Courts.

il
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TIIE REFEREE: Do vou want to submit a memo-

randum of lavr?

MR. SASSOITIER: f want to startr lour Honor,

with a1t due respect, with a Judge who is going to say:

I vrill not make up a decision until t get aII the papers.

THE REFEREE: If vou can show me I do have

the authority, based on a high.er authority, I have to

abide by j-t.

l4R. SASSOWER: That ' s all f I'iant , l.-oul r,onor .

THE REFEREE: I can't ignore the Court of Ap-

peals or the AppeIlate Division.

MR. SASSOI^IER: Judge, I don't want you to

ignore anybody

I am just saying this, your Honor: Judge,

Iet me read my statement, and maybe we will clarify the

issues.

THE REFEREE: Let's get back. Mr. Straus has

outlined his position.

MR. SASSOIIER: Fihe. I will state my positi-on

THE REFEREE: I{ith respect to Judge Garnrnerman

and Judge Klein, and the affirmative convictions

I\4R. SASSOVJER: How is he going to prove it?

THE REFEREE: He is going to prove it by way

of the submission of copies of the Order.
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MR. STRAUS: Absolutelv.

That is the sane procedure that will- be foilow-

d with respect to Charge 2 and '",rith respect to Charge

It is our contention that the only issue for

the Referee to report ofl, vrhich is in dispute I think

there is no factual dispute that there rvas a conviction

and that the convicti-on was affirmed in each of these

Charges. And I have yet to see anything to the contrary.

THE REPEREE: I.Jhat is your position with re-

spect to my authority with respect to Charges L, 2 and 3?

You will submit the copies of the Order, and it is cut

and dried.

MR. STRAUS: I certainly will do that.

I think the only decision i.s whether it is a

serious crime; and the Appellate Division directed you,

in fact, to make a determination on that issue; in fact,

directed me to include in the Petition the serious crime

aspect.

THE REFEREE: I know Mr. Sassorver knor,vs my

position. However, I will be most amenable to reading

anything you have on the subject matter that may change

my mind.

),
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A simple request.

THE REFEREE: You can't make it simple. You

make j,t complicated.

MR. SASSOWER: A simple request. O.K.? I

cannot control what is in your mi-nd. A11 I am asking you

all I am asking, your Honor

THE REFEREE: t am sorry, there i-s nothing on

my mind.

MR. SASSOI^IER.: I want you not to express an

opinion until you have heard both sides. And f am say-

ing

THE REFEREE: I don't know what you mean by

that. What do you mean "I have heard both sides"?

MR. SASSOI^/ER: Your Honor has said a few

times: I am bound by what the Appellate Di'rision saj-d.

Fine. O. K. You haven't seen my papers. You haven't

heard my arguments. You haven't heard anythinq, and you

have come to a conclusion.

THE REFEREE: I have come to a conclusion only

as it relates to my powers.

MR. SASSOWER: WeI1, Judge, malzbe I think

dj-fferently and naybe

THE REFEREE: I have already stated,.sir, you

may submit a memorandum of Iaw to me and I will consider
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MF.. SASSOI{ER: I want to tell you something.

TIIE REFEREE: I will give you a formal opinion.

ltR. SASSOWER: f will tell you something,

your Honor. I am going to say this very candidly and

frank: this to an attorney is a murder I charge.

THE REFEREE: I am not minimizinq it. I am

not minimizing the fact that

MR. SASSOWER: So far, my score with the

Grievance Committee is 32 charges thrown outi no charqes

sustained, wi-th leave, by the way -- with leave to apply

for sanctionsagainst the Gr j-evance Commi-ttee.

In each case, in every case, the Grievance

Committee said: V/e are bound by what the Appellate

Division did.

In each case, y€s, in each case, I said: No.

In each case, the Judge, the Referee said to the Appellate

Divisj-on and I will give you the exact quotes a

very fine Judge, by the way in every case

THE REFEREE: A11 Judges are fine, if you

wr-n your case.

l{R. SASSOWER: No, flo, Do. I have said this:

We can kid around. No, Judge. Judge, I want and I

don't think this is t/rong, ofl a murder I charge r would
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not accept a Suror who has said: this is the way I am

inclined; this is my view, before he even hears the

case. And I am sure your Honor has charged

MR. STRAUS: Mr. Sassower

MR. SASSOWER: Just a minute.

MR. STRAUS: No, flo. You have been going on

and on and on. The Judge has not made a factual deter-

mi-nation. If he has made a ruling, and you don't agree

with his ruling, he sai-d: if you want to submit somethi-ng,

he will be happy to hear you. Why are you going on and on?

MR. SASSOWER: Because I don't want anybody

trying a case who renders an opinion, even a tentative

one, before

I"IR. STRAUS: We have to set the ground rules

for the hearing, Mr. Sassower. Thatrs something we have

to do. We have to discuss what evidence is being received,.

THE REFEREE: Mr. Sassower, do you think I arn

wrong? If you do, you know what to do. That's my ruling

right now.

MR. SASSOWER: What do you mean?

THE REFEREE: It is up to you. You know what

remedies you have.

I1R. SASSOhTER: Judge , aI1 f am salrlng is : you

can render any opinion you want, but listen to me.
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TIIE REFEREE: I have sti-ll lef t

if you can show me any law to the contrary,

glad to reverse myself.

a
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proviso that

will be

MR. SASSOWER: May I have a minute to get

Gilbert against Barberi?

MR. STRAUS: If you can find it.

ivlR. SASSOI{ER: Give me five minutes. It is

44 N.Y.2d, I think.

MR. STRAUS : Iri. Y. 2d are over the:e.

MR. SASSOI,IER: Let me get the index first.

There are many cases rendered after Gilbert,

based on Gilbert. There are a lot of Second Department

CASCS.

MR. STRAUS: P.ather than having you do your

research here, r would ask that )zou make a written sub-

missionr so if there is anything in there which I think

requires a response, I will have an opportunity to re-

spond to it.

I don't think it is appropriate for you to be-

gin to do your library research at this point.

MR. SASSOWER: You asked me for the citation.

THE REFEREE: What is the citation?

MR. SASSOITIER: There was a long decision. The

A.D. is 74 A.D. 913.
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MR. STRAUS: Is that A.D. 2d?

MR. SASSOI{ER: A. D . 2d. 426 N. Y. 7 2 . And

the Court of Appeals, I think, is in 44L or 444. But,

I will get you that. It is a long decision.

There are a lot of cases after Gilbert. Gil-

bert is the i-mportant case.

All right. Continue.

THE REFEREE: You will submit to me a legal

memorandum based on that, or other cases?

MR. SASSOi^lER: Of courser lour Honor.

THE REFEREE: O.K. Let's go on from there.

So far as Charges 1, 2 and 3 , Mr. Straus

has already i-ndicated to me what proof he will offer.

MR. STRAUS: We are just going to offer copies

of the documents.

THE REFEREE: Your position is, you want to

go behind the deci-sions?

IIR. SASSOWER: I am going to tell you this,

Judge. Two days ago

THE REFEF,EE: S j-r I Please 1 That' s your

pos ition?

MR. SASSOWER: Yes.

THE REFEREE: O.K. Let's go on to the next

MR. SASSOWER: Do you want the Court of
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Appeal s ?

THE REFEREE: A11 rioht.

MR. SASSOI^/ER: 504 N.Y.2d 285; 44L Sub 2d

And if you shepardize that

49

THE RtrFEREE: You will submit a

MR. SASSOI^]ER: Sure Iy .

THE REFEREE: I1r. Straus , conti-nue ,

I will l<eep an open mind until then.

MR. STRAUS: Ia/ith respect to Charge

allegation is a pattern of frivolous and harrass

gation.

c lease

4, the

ing liti-

I{e have annexed to the petition a schedule

of cases under Schedule l. At this point, we would like

to submit an addition to Schedule 1 baseri uoon additional

proceedings which have been instituted since that date,

or which have become available to us since that date.

I have a list here. I have a copy for Mr.

Sassower. It is designated: Additions to Schedule I.

And I have one for you, Judge Potoker.

I don't know r^rhat l4r. Sassower's position is.

Our position is that therT are simply additions to the

schedule rvhi-ch we have previously annexed to the petition

which, basically, updates the petition.

We would like to know at this point vrhat Mr.
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Sassower feels is an appropriate way for us to produce

the materials. They are qui*'e voluninous anci rvould, in

fact, probably requj-re a large truck to bring in.

f don't know whether l{r. Sassoruer is contest-

ing that any of the items r,vhich are listed on Schedule l,

or on the additions to Schedule L, have not, in fact,

been brought; and I don't know to what extent he has in

his possession copies of these documents, which would

indicate that they were brought.

So, as to the trial on this issue, the question

rea1ly is what the measure of evidence is that is re-

quired. I don't know what is being contested as to the

schedule at this point

MR. SASSOWER: Your documents, your documents,

with all due respect you finish your statement.

MR. STRAUS: That is what I intend to offer.

l4R. SASSOWER: Fine. I am a def endant. I

am going to sit on my back and just object, because I

am going to tell you that a document filed in a County

C1erk's office is only proof that it has been filed. It

does not mean that I received a copy of it. It does not

mean that I received an exact copy of it.

In fact, there has been so much swi-tchlng of

papers here, it is scandalous. O.K. You take Judge
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THE REFEREE: Again, you are ooing away

MR. SASSOWER: I am going to show Judge

Gammerman's Order is a fraud.

The only thing he has submitted to you is the

measure of evi-dence. If you want to bri-nq in all the

evi-dence of every case, or the list of cases --

MR. STRAUS: Can we get an answer?

IIR. SASSOWER: He is sayi-ng that the number

of cases determines that it is frivolous.

THE REFEREE: He didn't say that.

MR. SASSOWER: For what purpose

TI{E REFEREE: He said a number of cases.

MR. SASSOI{ER: What does it prove? What does

it prove?

MR. STRAUS: The charge is pretty specific.

It says that you "knowingly and deliberately engaged in

professional misconduct which abused the judicial process".

MR. SASSOWER: Fine. Put in some

MR. STRAUS: The evidence is as follows: Follow-

ing the dissolution, you engaged in a pattern of vexatious

Iitigation for the purpose of harassing, threatening,

coercing and maliciously injuring those made subject to it.
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so I can cross examrne them.

MR. STRAUS: You can't cross examine a docu-

Sassower.ment, l{r.

MR. SASSOWER: I can put in any document.

I can file any document, sir, in the County Clerk's Office

anything I want to. O.K.? A11 f need is a title and in-

dex number.

They are like monkeys there. They take it.

Just because somebody files something doesn't mean it is

evidence that it is on file. That's all it is, not

evidence.

MR. STRAUS: We will ask Judge Potoker to

accept the fact that those papers having been filed were

accepted in due course by the Clerk of the Court. The

question j-s whether you require us to produce everything

vrhich makes up those files which, ds I said, is very

voluminous.

MR. SASSOWER: Yes.

MR. STRAUS: That is what you are insisting

upon?

MR.

MR.

lengthy

SASSOWER: Yes.

STP.AUS: In that event,

and extremely difficult

SASSOWER: No. No. No.

that will be

undertaking.rather

MR.
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MP.. STRAUS: In the first place, I would ask

you to direct Mr. Sassower, who authored these documents,

to produce them, si-nce he has them in his possession.

I don't believe we should be put to the burden

of having to go to the Clerk's Office in each case and

have the Clerk produce these, since Mr. Sassower, dS a

litigant in this matter, has these in his possession.

He filed them. I believe that he has copies

of them. Are you denying that you filed them?

ljlR. SASSOWER: Excuse me.

I"IR. STRAUS: Mr. Sassower, are you denying

that .zou filed them?

MR. STRAUS: Are you denying you filed these?

IVIR. SASSOWER: I am going to tell you, I4r.

Straus, very candidly --

MR. STRAUS: You are not going to answer my

MR. SASSOWER: Excuse me.

you are talking about.

question?

MR. SASSOi^IER:

a loaded question.

f don't know what

of course not. I think it is

Now, I will tell you, Mr. Straus, with a sub-

poena duces tecum, I want you I want you to get the

County Clerk to bring his files here, which he will do,
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MR.

room.

STRAUS: I don't think that i-s necessar]-,

i.,g Judge Potoker to direct lzou to bringbecause I am ask

in copies.

MR. SASSOWER: I want to get the originals.

I want to show they were tampered vrith.

MR. STRAUS: I will ask Judge Potoker to direct

you to produce these documents rather than requiring us

to subpoena the County Clerk of each Court in which you

filed documents to produce everything.

I4r. Sassower, there are, literally, hundreds

of actions which you filed, and in far more than three

Courts. You have been all over the State of New York.

You have been in the Courts at every t.t"t, i-n the

Supreme Court

l4R. SASSOWER: Are you summing up, sir?

MR. STRAUS: I am not sumrring up. You said

you have only been in three Courts. That's a misstate-

ment of fact, a substantial misstatement of fact.

MR. SASSOI^IER: Te1l rne vrhat substantial mis-

statement of fact?

MR. STRAUS: You have been in more than three

Courts

MR. SASSOI^IER: Tell me rvhat Courts
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3 I are li-sted there in the

THE REFEREE: You have cooies of al] these

papers ?

MR. SASSOI{ER: No.

IvlR. STRAUS : Do you Say : no ?

MR. SASSOWER: On the stand I will tel1 you

about it.

MR. STRAUS: I am only asking because, sup-

posedly, Mr. Sassower has indicated that he wanted to

assist to expedite and move this along.

t0
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What we are trying to do now is define the

issues of proof. It is alleged that you filed these

acti-ons.

MR. SASSOI{ER: }{ay I --

MR. STRAUS: i^Iill you allorr me, Mr. Sassower?

I'lR. SASSOWER: I can't say anything?

THE REPEREE: This is not a criminal case.

MR. SASSOWER: Your Honor, with a1I due re-

spect, it is a quasi crimj-nal procedure.

MR. STRAUS: No, it is not a criminal case.

I can call you to the stand, whi-ch will be my intenti-on

if you force me to.
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an action

stand. I

for you

for Mr.

for us

MR. STRAUS:

in each of these cases.

I{R. SASSOI^IER: Fine. You

will testify under oath.

IvIR. STRAUS : The question

)t

I wi-11 ask you whether you filed

can call me to the

is: do you want me

to do that?

MR. SASSOWER: You vrill try your case the way

you see flt.

MR. STRAUS: That is not what we are here for.

The questi-on is: should we engage in useless acts? Should

we have Clerks of various Courts running around answerinq

subpoenas of volumes and volumes of cases which you

MR. SASSOWER: Yes. Because I am telling you,

sir, that most of the papers r ot a good number of papers

were changed. And I will te11 you -- wait a second

were destroyed, were secreted.

Do you know what I am going to do? 7 am

going to subpoena one person to bring down the papers

that he has been secreting for the last two years. O.K.?

That's my intention.

MR. STRAUS: Judge Potc.<er, I guess the issue

to resolve is this: rvhether it it is appropriate

Sassower to produce them; whether it is appropriate

to put Mr. Sassov/er on the stand to ask him whether,
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in fact, he filed these papersi or whether it is required

and approprj-ate for us to produce the Clerk of each of

these courts, pursuant to a subpoena, with all the papers

that they have in their files relating to these matters?

Thatrs the issue. That, I assure you, that

those documents will probably fill this room.

MR. SASSOWER: Wait a second.

THE REFEREE: You have a list of cases. IVhere

did you get that list of cases?

MR. STRAUS: In fact

MR. SASSOWER: I know where he got them from.

MR. REFEREE: please!

MR. SASSOWER: I am sorry.

MR. STRAUS: They vrere conceded by t1r. Sassower

in other proceedings, before other Judges, to have been

f iled by him.

MR. SASSOWER: r,{here?

MR. STFS,US: In criminal contempt proceedings.

MR. SASSCWER: Where? Where?

MR. STRAUS: Will you please, Mr. Sassower?

I heard your questi-on. Would you gi-ve me the contempt

proceeding, the papers initiated by Feltman?

MR.. SASSOWER: Sir, mdy I interrupt for a

second? Finish your statement.
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I1R.. STRAUS: trVe can take this on several

Ievels. I^le can cf fer in evidence the findinqs and con-

clusions of ad;udicated matters by Supreme Court Judges

having established these facts, and l1r. Sassower being

estopped by reason of res judj-cata or collateral estoppel

frorn contesting them at this point.

We can have Mr. Sassower acjmit that he, in

fact, did institute the actions, which is theorly concern

that I have at this point i orr we can at this point

another option is to, subpoena all of the. records rvhich

are named in these schedules i serve subpoenas on the

Clerk of those Courts, and have them produced.

In fact, I am not sure that all of the docu-

ments would be necessary. I think the initiating paper,

such as the summons and complaint, would be sufficient

for us to meet what we are trlzing to establish.

The purpose of this was to see if Mr.

Sassower the purpose of this offer was to see if Mr.

Sassower wanted to contest certain issues i or whether

he wanted to contest it procedurally; or put us to the

task of producing all of these things. Tjat was one of

the reasons we are havi-ng this pre-hearing.

He wants the original of every document that

was f iled now. I don't thi-nk that is necessary. But , if
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you direct that that is the best proof, and the proof

we should rneet, I will just ask f or a suf f icient amounr-

of time to have those documents produced r:ursuant to a4
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subpoena or subpoenas.

MR. SASSOWER:

THE REFEREE:

dressing yourself to the

MR. SASSOWER:

THE REFEREE:

I will make my statement after

Mr. Sassower, you are not ad-

question raised by Mr. Straus.

I will do it in due tir,re.

lJo, no. You wiII do it now, not

l0

1l

t2

l3

t4

you are finished

MR. STRAUS: Thatrs all f have to sdy, l{r

Sas sower

MR. SASSOWER: May I make a statement now?

hope I can clarify the issues.

Your Honor, some of these matters have been

discussed already, and I have received satisfactory answers

So there is continuity, I wi-ll repeat some.of the thi-ngs

that I have already for continuity I will repeat what

my thoughts are at this point.

I respectfully desire that you, one, identify

a1I materials received by IJis ilonor thus far.

Second, the substance of all oral communi-

cations thus far received, oy attempted, with respect to

tnis matter.
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in due t irne .

MR. SASSOVJtrR:

continuinq staternent.

I will say this

answer it now.

I cannot ansv/er that as a

if your Honor wants me to

THE F.EFEREE: Yes .

MR. SASSOi^IER: I want

common law proof, because I will

Ia7hen Mr. Straus subpoenas all the

which T would be happy for him to

MR.. STRAUS: I won't,

MR. SASSOWER: I will

ments that have been secreted and

ed by officials in the Court.

l4r. Straus put to his

say this / your Honor:

County Clerk's files,

do

though.

subpoena all the docu-

, possibly, been destroy-

MF.. STRAUS: Mr. Sassower, that won't have

anything to do with the allegation

MR. SASSOWER: Wait a second. I{ait a second.

O.K. Let me finish my statement.

MR. STRAUS: No. I donrt think it is appro-

piiate for you to read a statement. We are trying to

establish the rules for a hearing. You are ddaling r,vith

whatever issues you want to deal with, and when you want

to deal with them.

ii

Judge Potoker has asked You, in response to
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MR. SASSOV/ER: I put you to your proof , that

is all.

MR. STRAUS: He has asked you only to re-

spond to that. If you want to mal.-fla statement, I ain

sure You will have an opportunity to do it.

MR. SASSOWER: Fine.

MR. STRAUS: It is not your

MR. SASSOWER: f want to put you to your

proof. You wiII faII on your face if you

MR. STRAUS: I am not interested in what you

are going to tell me. I am only interested in your

answering my questions at this point. I am not interested

in your other remarks

MR. SASSOWER: Let me tell You, your lIonor.

Mr. Straus didn't draw up this schedule. Mr. Straus did

not make these statements. These statements were made by

somebody, which have been adopted by Mr. Straus. Ano

what is going to happen is when Mr. Straus brlngs the

original files here, he will see that the statements

given to Mr. Straus, and which Mr. Straus has accepted

and adopted is substantially false. O. K.?

MR. STRAUS: There is no statement alleged,

l4r. Sassower. AII it says is that you f iled ancl instituted
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these actions . That i s the issue . l'Jhether you

MI{. SASSOI{ER : I never admitted tha t .

THE REFEREE: O. K. We are not gettlng any-

where.

subpoena

tain the

in which Mr. Sassower

THE REFEREE: They are listed in the schedule.

MR. SASSOWER: Your ilonor, wait a second.

Your Honor

MR. STRAUS: l4ay f of f er

MR. SASSOWER: It{r. Straus wilI. have to verify

f rom some of f i-cial source who clrew up that schedule. I

don't have to do that. I"7ho drev,i j-t up?

MR. STRAUS: I can represent

MR. SASSOWER: That what?

MR. STRAUS: That the schedule represents

findings made by various

MR. SASSOI'IER: You show it to me.

THE P.EFEREE: You will have a right to cross

examlne.

MR. STRAUS ; Not r.'rt: , though. You don' t have

a right to cross exarnine ne, sir. You have a right to
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I will rule that it wilt not be necessary to

the County Clerks at this time. I wiIl enter-
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a

i

2
o

d

lr

it

,2

23

24

Z5

ll



I

2

3

1

5

6

I

8

9

l0

ll

t2

l3

l4

l5

l6

t7

l8

l9

20

2l

o,

23

24

z5

;2

cross examine witnesses that we offer.

MR. SASSOWER: O. K.

MR. STRAUS: As to the charge of a pattern

of litiEation, our only intention is to offer in evidence

findings by Courts, uncontested by you, that you did, in

fact, submit, institute or file these actions.

MR. SASSOWER: Judge. I want to tel1 you some-

very displeased, and I am trying to come

point. Mr. Straus is saying a lot of things

are false.

thing. I am

right to the

which I know

ii

ii

THE REFEREE: He will have to prove it. The

fact that he is saying something now --

MR. SASSOI^IER : Your Honor says 
, 
hg doe sn ' t

have to subpoena the County Clerk's file. I am saying

THE REFEREE: I sai-d at this time I am not

going to require him to subpoena the County Clerk's fi1es,

period

Next

MR. STRAUS: With respect to Charge 5 --

MR. SASSOWER: You are making rulings already.

MR. STRAUS: With respect to Charge 5, which

is not contained in the previous one, is that by the fil-

ing of the actions first of all, I should at this

this formally offer, as part of our proof, the additions

I
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to Schedule l, which I have of fered to Mr. Sassor^rer and

to yourself.

I would like the direction that they may be

recei-ved.

THE REFEREE: The petition will be amended to

include an additional list.

MR. STRAUS: Thank you.

THE REFEREE: Five relates to four; is that

right ?

MR. STRAUS: Yes; in that it is alleged that

the actions which were instituted, which are contained in

Schedule l, were brought in violation of various Orders

made by Judges and Referees

fn connection with this charge, it is our in-

tentj-on to offer copies of the Orders of the various

Orders which are referred to. In fact, they are annexed

to the pleadings as exhibits at this point. That is the

only additional proof that I believewith respect to Charge

5.

The only question that I have, Mr. Referee,

is whether Mr. Sassower contests that, actually, these

Orders were made by the Judges as alleged in the charge.

That is the only

MR. SASSOWER: I"'lr . Straus , You have adopted
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somebody else's statement, and I cannot I vrill not

answer somebody's charge that you have echoed. O, K.?

Now, when it comes my turn, I vrill shoot you

down clean if his Honor sees fit to afford me the oppor-

tunity of a fair trial. I don't say that his Honor has

to accept what I say. I don't say his Honor has to adopt

my contention. But his Honor must -- must grive me an

opportunity either to offer my evidence, or to make an

offer of proof.

THtr REF'EREE: The purpose of the pre-trial

conference is

MR. SASSOWER: Wait a second.

l,lR. STRAUS: lrtre are not on your case yet.

MR. SASSOWER: Here is an Order which was

filed January 27 , three days ago. on the same evidence,

the Judge found me not guilty of criminal contempt.

Do you want to see how many other cases --

MR. STRAUS: Are you offering evidence now?

MR. SASSOI{ER: I am just saying that on the
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same charge, based on

same allegations, the

conternpt.

MR. STRAUS: I aSSuMe

Judge Evans, is that right?

the same evidence, based upon the

Judge didn't even seek criminal

you are referring to
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MR. SASSOWER: I^ihich Evans are you tal-king

about ?

IVlR.

any contempt by

MR.

MP

Evans mentioned

do with that?

STRAUS: Martin

Lester Evans.

We didn't charge you

SASSOI^IER: Wait a second.

STRAUS: There is no Order by Lester

in these charqes. What does that have to

7
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MR. SASSOI^IER: Wait a second. Wait a second.

Judge Potoker said and- I am now quoting you exactly

Judge Potoker said: I cannot go behind an Order of the

Supreme Court.

THE REFEREE: Before me.

MR. SASSOWER: O. K. Fine. If his Honor

takes this to be true, I will offer to his Honor the

Order of Judge Martin Evans, who had a voluminous sub-

missj-on over a two year period of all the documents, who

reviewed it meticulously, and found me not guilty of

crmina] contempt.

I^Iait a second.

MR. STRAUS: He found you guilty of civil

contempt.

24

25 a mistake

MR. SASSOI^IER: He said: That is wrong. It was
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I\,1R. STRAUS: You are not 'charged with any

contemDt.

Judge Evans

That is not

If the same

found me not

choose? He says I am --

THE REFEREE: Counselor, nobody

you from offering evidence in your behalf in

any of these charges.

1,1r. Straus has just indicated to you what

proof he will offer to sustain Charge 5. Under Charge

5, he says he will submit copies of orders of Justj-ces

of the Supreme Court.

MP.. SASSOWER: I wi-1l submit my Orders, a1so.

THE REFEREE: A1l right.

MR. SASSOWER: I will submit mine, also.

MR. STRAUS: The only question I have for you,

Mr. Sassower, is whether you have any objection to the

MR. SASSOI{ER: Wait a second. In front of

you are saying that

MR. STRAUS: So, why are we talking about it.

MR. SASSOWER: No, ho. These guys

MR. STRAUS: There are three contempt orders.

one of them.

MR. SASSOWER: Wai-t a second. Wait a second.

evidence was submitteo to another Judge, who

guilty, which is Judge Potoker supposed to

will pieclude

response to
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submission of copies of these Orders. I mean, that is

the only thing we a re doing.

MR. SASSOWER: For what purpose? To prove

that they are a document on file; or, to prove the

va1 idi ty ?

MR. STRAUS: To prove that the Judges, in

fact, ordered certain things, and that these are evidence

of the Orders that they signed. That is the only pur-

pose of this.

MR. SASSOI{ER: A11 right . Mr . Straus

MR. STRAUS: Do you have a probler,r with that?

MR. SASSOWER: Yes, I do. I will tell you

why. Letrs not play around, and let's come to the facts,

because I don't think
I am not playing around Mr.MR. STRAUS: ,

Sassower. I am trying to deal with the issues in this

hearing.

MR. SASSOWER: Your Honor, he is going to

show you Judge Gammerman's Order, and I am going to show

your your Honor, that Judge Gammerman's Order is a fraud.

Wait a second.

TI{E REFEREE: I didn't say anything.

MR. SASSOIVER: According t; Throckmorton,

U.S. Supreme Court, and a lot of cases all the'nra1' dolvn,
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it has no validity whatever.

I am going to sholv hj-s Honor that almost

every Judge, without exception, who have now recogni-zed

how the Gammerman Order was procured, have refused to

accept it, including including Judge Lester Evans,

Judge Wright, Judge Martin Evans, Judge B1yn. They wonrt

say Judge Gammerman's Order was a fraud. And I am

going to show it. I am going to show you

THE REFEREE: You are singlii:.'', out 6ne.

is Hilda Schvrartz; Judge Riccobono.

There

,

i
;
2
o

MR. SASSOWER: Absolutely not. Absolutely not.

THE REFEREE: Thomas Hughes. Federat District

,Judge Wl11iam Conner

MR. SASSOI^IER: Absolutely not.

THE REFEREE: What do you mean "absolutely

not t'?

MR. SASSOWER: Judge, I don't knorv where you

are getting it from.

THE REFEREE: I got it from the petition.

MR. SASSOWER: You didn't see my answer.

THE P.EFEREE: I know that.

MR. SASSOWER: Judge, Iook at

THE REFEREE: You are singling out one name,

Gammerman.

l't
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MR. SASSOI,{ER: Hilda Schwartz di_d not dis-

quali-fy me. She allowed me to intervene. She allowed

me to present

THE REFEREE: A11 right. That will be your

proof that you will submit.

MR. SASSOWER: I am going to show

MR. STRAUS: The only guestion -- Mr. Sassower,

pleasel Maybe we can define the only question vrhich

f am trying to raise now.

We are going to offer , for example, do Order

of Hilda Schwartz i an Order which was duly entered. in

the Court as an Order signed by Judge Schwartz. That,s

all we are offering. We say that that, in.fact, was an

Order that

MR. SASSOWER: lio, rro. Did you ever read

Hilda Schwartz's Order?

MR. STRAUS: Please! Mr. Sassower, pleasel

THE REFEREE: Mr. Straus, he will submit copies

of Orders of all the Judges.

MR. SASSOWER: Fine. For what purpose?

THE REFEREE: You will submit proof to the

contrary and

l.{R. SASSOWER: No .

Schwartz's Order.

I will rely on Flilda
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about now?

purpose of

I will not

r0

MR. STRAUS: The question is: Is l,ir. Sassower

to make the kind of proof which he is talking

Is he permitted to subpoena Judges for the

having them t4estify that in their opihion

THE REFEREE: I will not reopen. I said that.

reopen. --

MR. SASSOI/JEF.: Judcre

THE REFEREE: -- any proceeding that. took place

before a Judge or the Appellate Division.

MR. SASSO!{ER: Judgre, I am going to say

THE REEEREE: If you think a Judge committed

error, you know what you have to do. For the purpose of

this hearing, the Order is sufficient.

MR. SASSOI{ER: Now, will you let me say some-

thing ?

THE REFEREE: You are repeating yourself.

MR. SASSOIdER: No, I am not. I will- give you

a case.

THE REFEREE: Slr, you can submi-t to me all

the cases you want in a legal memorandum.

MR. SASSOWER: You are going to make a de-

cision even before I submit a case.

THE REFEREE: I am not. If yoll can show me

I said I will reverse myself, period.f am r{rong,
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MR. SASSOIVER: i^/r-I1 you give me two mi-nutcs?

Will you give me tvro minutes?

THE REFEREE: I have given you jore than two

minutes.

MR. SASSOWER: May I --

THE REFEREE: You have taken most of the time

at this pre-trial conference.

MR. SASSOWER: A1I I want is two mi-nutes. Give

me two minutes.

THE REFEREE: For what?

MR. SASSOWER: To show Your and to help Mr.

Straus out.

THE REFEREE: Go ahead, sir.

MR. SASSOWER: Assuming a person is charged

with criminal contempt, where the penalty imposed, ot

by statute, is less than six months, the Constitution of

the United States does not requj-re a jury trial -

Thereafter, after the conviction is rendered,

you use it as a basis of disciplinary proceedj-ng, which

is now considered a serious offense under the Consti-tution

of the United Statesr oo that I am entitled to a jury

trial. Now, so

MR. STRAUS : You must be kidding , Mr . Sassoruer .

Are you going to contest the convictions acrain? 7 thouoht
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we went throuqh that.

I\4R. SASSOTJER: I am saying that once you irave

put it into the category f v'rill- gi-ve you a case in

the Tenth Circuit, one you have put in the category of a

serious crime. The convicti-ons cannot stand because of

the Bloom against IIIinois Supreme Court.

l4R. STRAUS : Mr . Sas sower , " serious cr ime " i s

a terrn which refers to conduct by attorneys. tr{e are

not referring to whether or not you are entitled to a iury

triaI.
The "serious crime" reference which the

Appellate Division makes, and the Judiciary La',r

refers to is any crime a necessary element of v,rhich

indicates crim-i-na1 contempt of Court r or' iirterference with

the administration of justi-ce.

That is what makes it serious so far as drs-

cipli-ning an attorney goes i not as to whether or not

you are entitled to a jury trial. You are mixing two

issues.

MR. SASSOI{ER: No , flo .

MR. STRAUS: Judge Potoker is not sitting as

the Supreme Court of the United States.

THE REFEREE: Do you want a jury trial? Make

a demand in a proper forum, not before me-
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MR. SASSOIIIER: Judge, would you listen?

THE REIiEREE: I gave you the trvo minutes. You

went off on a tangent again. That is enough. Let's go.

Charge 6.

MR. STRAUS: With respect to Charqe 6, we

have been over the testimony of Hyman Raffe.

THE REFEREE: ?hat is oral testimony?

MR. STRAUS: OraI testimony. And the testimony

of Ira Postel, Mr. Raffe's attorney.

Mr. Raffe rvill testify to the fact

MR. SASSOWER: Sir

THE REFEREE: Let Mr. Straus continue, please.

MR. STRAUS: l4r. Raf fe will testify to the

fact that he discharged Mr. Sassower as 
'his 

attorney some

time in 1985, and instructed him to bring no more liti-

gation on his behalf.

We vrill have the testimony of both Mr. Raffe

and Mr. Postel to the effect that Mr. Sassower violated

those instructions; brought numerous additional suits,

vihich resulted in Mr. Raffe being held in contempt, beingt

fined and assessed penalties.

That's the only testimony which will be offer-

arl

3*

In addition to that testimony, w€ wiII offer
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2 a copy of the letter f rom Mr. Raf f e to lrir. Sassower. A

copy of that l-etter has already been provided to Mr.3
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Sassower.

There is, a1so,

if I may. There is, aIso,

Raffe against Mr. Sassower

Postel formally substituted

Raffe's attorney.

TI]E REFEREE: HE

I{R. SIRAUS: That

THE REFEREE: Iulr

MR. SASSOWER: I

will hear it. I will cross

THE REFEREE: YOu

Charge 7.

I believe, one final thing,

a formal motion f iled by I'.1r.

for the purpose of having Mr.

for Mr. Sassower as It{r.

will so testify?

is correct.

. Sassower l

f he will so testify, you

examr_ne.

can refute you want

MR. STRAUS: Before \{e leave this, Lf I may.

In his answer, Mr. Sassower refers to Charge 5- And this

is why I would like to take it up at this point, while

we are on Charge 6.

He alleges that the allegation is based on

il1egal, coerced communications purportedly made by

Respondent's client while he was disabled, and without

complying with procedural statutes.

I would like to know what, if dDY, proof Mr'
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sassower intends to offer as to Mr. Raffe's disabilitl.;

anC what procedural statutes he is r:eferring to, because

he arso stated that he reserves the right to make such

motions or further d.efenses.

I thi-nk rve are entitled to

know what motions or further defenses he wi-shes to in-

voke, which we are unaware of.

He, a1so,/tfrgi"gHt?. is an artorney-crienr

privilege which has not been waived.

f think we take the position, very clearly,

that by writing the letter, and by retaining Mr. postel,

and by initiating action against Mr. sassower, Mr. Raffe

clearly is waiving any attcrney-client privilege.

I would 1ike, since this is not a criminal

proceeding, and since Mr. sassower may wish to offer proof,

we are not dealing with his ri-ght of self-incrimination,

r believe. r think we are entitled to know what the nature

of the proof is that he intends to offer in support of

this affirmative defense, which is that is the way it

is phrased, as an affirmative defense.

MR. SASSOI{ER: First, I will see your proof

and then I will decide

I\,lR. STRAUS: 1 think an af firmative defense

requ j-res proof , i-f you are raising an af f irmative def ense.
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MR. SASSOVIER: Until I am convinced, I ar,

not going to waive the attorney-client privilege.

MR. STRAUS : Then , that require s a ru I j_ng ,

because you are raising an affirmative defense. ff you

are raising an affirmative defense, you have an affirmatlve

obligation to prove something. If you are going to prove

something, the purpose of a pre-hearing trial conference

is to talk about the grround rules. I have no idea what

you intend to offer in support of that affirmative defense.

MR . SASSOI^IER: }rt:: . Staus , you wi 11 not be

prejudiced by anything that happens, as far as I am con-

cerned.

I will make my position known when I hear the

proferred testimony. As far as I know, legal1y, I would

be breaching my obligation to, at this time, saying any-

thing in view of my insistence that there is an attorney-

client privilege.
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In fact, sir, assuming

THE REFEREE: You made

I don't think you need to belabor

take testimony from Mr. Raffe, and

MR. STRAUS: I have no

problem is what he is offering, or

affirmative defense. I think that

your position clear.

the point. I will

I will rule accordingly.

problem with that. My

rntends to offer as an

's what is important.

24

25
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If he is saying there is an attorney-client privileqe,

which he is bound by

THE REFEREE: That is one of his contentions.

He is not raising that.

MR. SASSOI,{ER: So I am not misleading you,

assuming Mr. Raf fe discharged rn-e, let's sdy, hypothetical-

7y, January l, f986 let's take any date unless he

waives what was said before January L, the fact that f am

discharged does not permj-t me to testify as to

MR. STRAUS: First of all, with respect to

that, you have a right, pursuant to the Code of Profession-

aI Responsibility, if it is necessary, to defend yourself

agai-nst charges or professional misconduct. You are not

required to keep

MR. SASSOWER: He di-dn't lodge any charges.

He didnrt lodge any charges. You lodged the charges.

MR. STRAUS: That is not the question.

THE REFEREE: Mr. Straus will not testify.

Mr. Straus indicated Mr. Raffe will testify.

MR. STRAUS: Furthermore, as you know, because

you have a copy of the letter, it seems clear to me

and I will ask Judge Potoker to rule

MR. SASSOWER: It j-sn't a misleading state-

ment to the Judge.
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I\'lR. STRAUS : What

l4R. SASSOWER: May

IS

STR.AUS: Yes, you

SASSOI,/ER: llhen

STRAUS: Are you

SASSOWER: i{hat

STP.AUS: Are you

have a copy

that ?

ASK? DO

do.

dj-d I get

denying

is that?

denying

a copy?

ir?

of the letter?

MR..

MR.

MR.

MR.

MR.

of this letter?

copy of it.

you have a copy

MR. SASSOWER: If you qave it to me, I have a

MR. STRAUS: Then,

MR. SASSOI^7ER: Not

you have a copy of it.

on JuIy 29. I just got it

recently.

it?

MR.

MR.

cept j-on to it.

l4R.

a half truth.

MR. STRAUS: My statement is accurate, isn't

SASSOI^IER: It is accurate to the extent

STRAUS: Perhaps you should not take ex-

SASSOWER: It is not accurate. It is

THI REFEREE: Mr. Sassower, please: It is

a half truth?

MR. STRAUS: It is an entire truth.
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I wilL offer a copy of a letter which is

dated July 31, 1935, addressed to you by Mr. Hyman Raffe.

And by virtue of the fact that carbons of this retter,

by direction of the wrj-ter, were sent to Michael Gurstein

Donald Snyder, and the I{onorable Alvin K}einr we will

certainly take the position that there is no attorney-

client privilege to this communication. It is, obvious-

Ly , not privileged.

MR. SASSOI^/ER: f t is not

MR. STRAUS: It is not confidential. If the

client chooses to send it to other peopre, he has chosen

not to make it confidential.

MR. SASSOWER: Do you know under what cir-

cumstances he sent this?

MR. STRAUS: That is what I am asking you.

You are making some reference to disability. I don't

know rvhat disability of the crient you are tarking about.

MR. SASSOI^JER: I am saying he was coerced.

1,1R. STRAUS: Is that what you are saying

is the disability? That is all I want to find out

You also make reference he makes reference

in his affirnative defense to a procedural statute; that

is, Mr. Sassower does.

I think that since it is an affirmative de-
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fense, we should be, at least, entitled to know what -;_he

procedural statute is.

MR. SASSOITTER: The substitution of attorneys,

that statute.

THE REFEREE z 321 is the statute that has to

do with the substitution of attorneys.

I\tR. SASSOWER: Yes, 32L.

THE REFEREE: Of the

MR. STRAUS: Of the C.P.L.R.

MR. SASSOWERz 320 or 32L?

MR. STP.AUS: I don't know what it was.

That completes our proof as to Charge 6.

As to Charge 7, we will offer in evidence

copies of the documents which are specified there. That

will be our complete proof with respect to Charqe 7. I

am referring to the letters speci-fied. I think there are

five letters. Six Ietters, excuse me.

THE REFEREE: There is a total of seveni

Januarlz 3, Januarlz L4, January 22

MR. STR.AUS: The 28th and the 30th as well.

THE REFEREE: He did respond to January 28

and January 30.

MR. STRAUS: Yes; in which he said -- well, we

will offer all those letters. That will be our proof with
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respect to this charge of

THE REFEREE:

MR. SASSOWER:

MR. STRAUS:

6I

failing to cooperate"

AIl right.

Say that aqain.

The proof with respect to Charge

7.

THE REFEREE:

failed to cooperate; you

MR. STRAUS:

anything that you want to

am only speaking in terms

They sent you letters, and you

didn't respond.

The only quest j-on is: is there

contest as to the letters? T

Iaw --

Sassower.

you received

about that.

letters.

MR. SASSOITtrER: AbsoluteIy. As a matter of

MR. STRAUS: Not as to the content, l.Ir.

Let me make something clear.

THE REFEREE: Did you receive those letters?

MR. STRAUS: Are you contesting the fact that

the letters?

MR. SASSOWER: There should not be a problem

I will tell you what dates I received the

MR. STRAUS: I want to

MR. SASSOI{ER: Do you want thedates?

MR. STRAUS: That's aI1 tve are talking about.
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MR. SASSOhTER: There \^i iIl be no probLem oir

that

MR. S?RAUS: fn fact, Lf I may, dt the risk

of lengthening this, Judge Potoker, with respect to all

of the items, aII of the documents that we discussed in

our prior discussions with respect to the Charges, my

questj-ons of Mr. Sassower as to my questions to Mr.

Sassower were only as to whether he would rai-se objections

to the authenticity of the coples of the documents that

were offered.

MR. SASSOI^IER: Yes .

MR. STRAUS: 0.K. I dldn't understand whether

he was contesting the authenticity, or whether he was

seeking to offer to qo behind the documents to offer

some proof.

If it is just a question of whether lhe docu-

ments are authentici that is, rvhether Judge Schwartz sign-

ed such an Order; or, whether such an opinion was render-

ed; or r whethef such an affirmance came down on appeal

I am not sure that that is what you are contesting.

Again, I am tryino to define what the issues

are. Are you seriously contesting, for example, that the

Ci-rcuit Court of Appeals did, in fact, dffirm a eonviction?

Are you really ccntesting that?
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MR. SASSOI{ER: I really don't know that. I

really don't know. f don't think the Circuit Court of

Appeals knows that to be true.

THE REFEREE: That's not the question.

The question put to you by Mr. Straus

i4R. STRAUS: There is a written decision.

Can I have it?

MR. SASSOWER: Do they say j-n there that,

,

l

j

criminal

THE REFEREE: Forget what it says. Do you

deny the authenticity of the document?

MR. SASSOWER: Of course not.

MR. STRAUS: That resolves many of the prob-

1ems we had with aII of these charges.

MR. SASSOWER: it{r . Straus , I have tried to

make it very, veyy clear. You do not have to certi-fy

papers. Is that clear?

MR. STRAUS: That is why I am asking you, be-

cause we got into the discussion as to whether Clerks

were necessary.

I'IR. SASSOWER: Of course not.

don't have to verify the papers.

I sai-d you

I have told you a mi-llion times, I will battle

j/ou on the issues. I will concede on non-issues. O. K. ?
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IvlR. STRAUS: IVe11, I thcught that you said

something differently today. I think Judge Potoker mav

have understood that, a1so.

on issues.

MR. SASSOI^IER: No. I said I will battle you

I will not battle you on non-issues.

Let me follow that up. Your Honor, R&y I

read my statement?

THE REFEREE: Wait.

MR. STRAUS: Let us just get this issue out

of the way, if we may, Mr. Sassower.

THE REFEREE: He is not contesting the

authenticity.

MR. SASSOI1ER: If that document is legitimate.

MR. STRAUS: That's the question.

THE REFEP,EE: That''s what we are talking

about.

MR. STRAUS: Focus on it. I reali-ze there

are a lot of things you want to talk about.

THE REFEREE: If you have a copy of the let-

ter 1et' s show it to hirn

MR. SASSOWER: Authent-icity? lto .

MR. STRAUS: This is an opinion and Order

of Ju"dge Conner. InJe will of fer it in e'ridence.

MR. SASSOI,TER: O.K. No obiection.
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I'tR. STRAUS: Fine.

t'{R. SASSOWER: Whether his Honor is bound bv

this opinion

MR. STRAUS: No problem.

IIR. SASSOi{ER: --is a dif f erent story.

MR. STRAUS: O.K.

MR. SASSOI^IER: Now, any document that you show

me that was filed in the County Clerk's Office, O.K., I

will concede

MR. STRAUS: O.K.

MR. SASSOWER: -- it is proper. Wait a second.

MR. STRAUS: I just rvanted to define it again.

MR. SASSOWER: On the other hand, the mere

fact that it was filed in the County Clerk's Office does

not mean that it was not changed in transit. It does

not mean that it was properly -- and I will show his

Honor -- rday I use an example? May I use an example?

THE REFEREE: Go ahead. lie are going right

back to where we started from an hour agor an hour and

a half ago.

MR. SASSOWER: I will show you why I am not

playing games. This j-s an Order of Judge Gammerman

dated January 23, 1985. O.K.? ft was noticed for settle-

ment. It is filed in the County Clerk's Office. O.K.?
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The affidavit of service orcier, wrth notice

of settlement, is per jurious. wait a seconc].. It never

vrent and saw Special Term, Part It where it was noted

for settlement. It is not i-n the entry book. It is not

1n the book that is used to send up to Chambers. It does

not show that it was checked by Special 1.

Wait a second. A1l the book-s show it never

went t lere. It went up to Ju.dge Gammerman. He initialed

it. It then goes down to Special t. It i-s not entered

in the book in Special L, as is the procedure. It is not

in any of the books. It is not fied. It did not have

the County Clerk's stamp on it, which is requj-red. It

was not entered in the minute book. It was found by me

three weeks later in the fi1e, and f have all the docu:

ments shorving that everything is false about it.

THE REFEREE: I,Jhat did you do vrhen you

MR. SASSOI{ER: IaTai-t a second. !{ait a second.

THE REFEREE: -- when you learned about i-t?

IvlR. SASSOI{ER: I will produce the books of

Special 1. I will produce the County Clerk's books. I

will produce, if you want, the C1erk who will say it

never went through, up or dorvn.

THE REFEREE: If a Clerk wiII say that that

was Judge Gammerrnan's Order, that is one thing. If there
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were any internal problems in the Courthouse, that is

one thinq.

MR. SASSOWER: No, Do. I am saying -- wart

a second the affidavit of service is completely false.

l4R. STRAUS: The question we are asking about

the only thing we are referring to is the Order of Judge

Gammerman.

I{R. SASSOV'7ER: That ' s not an Order .

MR. STRAUS: ff we offer a copy of Judge

Gammermanrs Order in evidence, that is not

MR. SASSOWER: It is void. It is a nul1ity.

THE REFEREE: Are you going to take the po-

sition that it is not authentic; that is, not an Order

that Judge Gamrnerman signed? IrIe are not talking about

what happened to it 'after that. Is it, in fact, the

Order that Judge Gamrnerman signed? That is the question

at this point.

MR. SASSOI^IER: No.

MR. STRAUS: I am sure Judge Potoker will

let you

THE REFEREE: I so i-ndlcated.

MrR. SASSOI{ER: Wait a second , Judge . You

havenrt read the Throckmorton casei or are fami_liar

with it.
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THE REFEREE: You are throwing cases at me.

llR. SASSOWER: I am giving you the authority.

THE REFEREE: VJhen you give me the authority,

I will certainly review it.

MR. SASSOWER: Do me one little favor.

THE REFEREE: You are going back and forth.

You are going behind the scenes. That I cannot d,o.

Unless you can prove to me to the contrary --

MR. SASSOI^/ER: Will you do me a little favor?

THE REFEREE: -- by higher authority

THE SASSOI^7ER: Do me a little favor. Don't

render any opinion until you hear both sides.

MR. STRAUS: O.K., Judge

MR. SASSOWER: Let me talk

THE REFEREE: Letts go on to the authenti-city

of the documents.

MR. SASSO!{ER:

of that document.

Of course I deny the authenticity

2A

2t
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THE REFEREE: Now you are going to contest it.'

A moment ago you said surely you are not going to contest

it; you concede it. You are now

MR. SASSOWER: No. I am conceding that it is

in the file. I am not conceding that it is a valid Order.

MR. STRAUS: r{e are dealing with two dif fer-
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ent questi-ons. If you woule answer mine, I will answer

vours. O. K. ? Please bear with me .

When it comes to a hearing, your disciplinary

proceeding, at one point we are going to offer in evi-

dence this Order, this paperl as representlng a copy of

an Order which was signed by Judge Gammerman.

At that oint, aII we want is whether or not

you are contesting that this, in fact, is a copy of an

Order which Judge Gammerman signed, period. We are not

talking about whether it is valid, or what happened to

it in the Clerk's Office r ar whatever happened to it.

Do you contest, of, the grounds of authenticity,

that this is, in factr dD Order which Judge Gammerman

signed? That's all I am asking

THE REFEREE; You indicated that Mr. Straus

need not have the paper certified.

MR. SASSOWER: Right.

MR. STRAUS: O.K. That's the only question.

As I understand it, if you want to contest it

MR. SASSOWER: I am talking about the validity.

Now, assuriting assuming, Ml.. Straus I am giving you

an actual case asuming Judge Gammerman !,/as fooled or

misled into signing that, because he lust was given a

bunch of papers in a pile and, without even looking at
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them, just signed everything.

THE REFEREE: That's vrhat a Judge does, just

sign the paper? I have been a Judge for 2L years. I

never did that.

MR. SASSOI\7ER: Do you want me to tell you some-

thing ?

THE REFEREE: I never did that. I donrt think

any other Judge did.

MR. SASSOWER: In Special Term Part II in

New York County, when they get a load of papers like this

bear with me a moment the page is opened up to where

the Judge has to sign.

THE REFEREE: In any event, you are going be-

hind the scenes again.

MR. SASSOWER: Let's assume it is not a valid

'i
a

i
;
o

:

o

Order.

Order.

THE REFEREE: Once he signs it, it is a valid

MR. SASSOWER: Absolutely not. I will show you

why.

THE REFEREE: You don't contest that Judge

Gammerman signed it. What you are saizing is that Judge

Potoker should, actually, look at the circurnstances under

which it was signed; that if he cl.j-d that he would. decide
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it was not a va l- id Order . f s that accurate ?

MR. SASSOI^IER: No; it is not accurate .

THE REFEREE: Thatrs what you are saying to

lIR. SASSOV'/ER: Let me lust say this: Judge

Gammerman in that Order restrained me from communicating

with the Grievance Committee.

Everybody in this world says that Judge

Gammerman has no right to restrain me, or anybodlz else.

THE REFEREE: But, he did.

MR. SASSOWER: But, he has no power.

THE REFEREE: But, he did. If heas no power,

then you go up to the Appellate Divi-sion on l4adison Avenue.

MR. SASSOTTIER: There is a problem. There is

a problem. If the Judge has ho power to do somethino,

all the affirmances, and everything in the world, cannot

give him the power.

For example, Judge Potoker has no povier to

recommend that I be electrocuted. The fact that he writes

it in an OrCer doesn't oive him the power.

TIIE REFEREE: That is not what Mr. Straus is

sayinq. This is his Order. Are you contesting the fact

that it is the Order? The Order will speak for itself.

MR. SASSOITER: I wiII concede that it found
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its way into the County Clerk's Office, whether flIS Honor

s icrned it .

l4R. STRAUS: Are you realIy contesting that

he signed it? I mean, that is the guestion. Are )/ou

really contesting that Judge Gamrnerman signed that?

MR. SASSOWER: I woulo like to hear it from

him.

MR. STRAUS: I am not goinq to produce Judcre

Gammerman to prove that he signed it. I am offering a

copy of the document.

MP.. SASSOVIER: I vrill tel1 you something, from

what I understand. I woul-dn't be so sure that if Judge

Gammerman \{ere ca}led, he hjmself would Quest]on the

validity of that document.

THE REFEREE: Mr. Straus does not intend to

call him.

document.

its authenticity?

MR. SASSOWER: YOUT HONOT

THE REFEP.EE: Isn't that what you are salzinq?

MR. STRAUS: You are absolutely right.

I',R. SASSOhTER: I deny the authenticity of that

THE REFEREE: If it is offered, You wiII deny

MP..STRAUS: I will of fer a coPY.
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l: TIIE REFEREE: I will

MR. STRAUS: That's

73

rule. That's all.

r,vhat we will do with each

of the documents

l4R. SASSOWER: O.K.

I\tR. STRAUS: Thatr s r,v j at we wil] do v,zith each

of the documents.

MR. SASSOI^]ER: O.K.

MR. STRAUS: Mr. Sassower can make his ob-

jections at that point and we can

THE REFEREE: trVhat j-s the Cate thatyou have

in mind?

MR. SASSOITTER: I would like for you to hear

what I have to Say, if you don't mind.

THE REFEREE: Go ahead.

I{,R. SASSOI'IER: I AM VCrY

THE REFEREE: Go ahead. You said you wish

to make a statement. Go ahead.

MR. SASSOWER: I really want to make a good

statement.

I4R. STR.AUS: There is something else we have

to deal with.

In your statement, you have raised affirmative

defenses in the pleadings. I don't know rvhether we have

done anything with respect to that, Judqe Potoke:: -
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No. l^Ie have been unable to .

There are six affirmative de-

that, dt this hearing, v/e might,

t was going to be offered in

tive defenses.

erstanding that, obviouslY, af-

be proved.

Yes. I^lhat do you have to sdlr

: Ir/hen I get to the def endant's

I am concerned,

You are not at libertY to dis-

TI'{E P.EFEREE

MR. STRAUS:

fenses alleqed.

I was hoPin

at least, understand wh

support of those affirm

It is my un

firmative defenses must

THE REFEREE

Mrr . Sassower ?

MR. SASSOI^JE

case, I will. As far a

THE R.EFEREE

g

a

a

d

R

S

:

close?

MR. SASSOI^IER: As far as f am concerned, your

Honor

THE REFEREE: We are truing to handle this in

a professional manner.

l'lR. SASSOI^7ER: As far as I am concerned, if

your Honor would give me an opportunity to show my case,

I would verily believe that I,1r. Straus would. throvr in

the towel . O. K. ? O. K. ?

THE REFEREE: Just by the statement you are

goinq to make noiv?
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I'{R. SASSOT?trR: No i at the trial .

THE REFEREE: V/e are talking about now.

l{R. SASSOI^IE?.: }iow I have no idea.

THE REFEREE: You have no idea? You have made

a claim of an affirmative defense. You must have some

idea.

MR. SASSOWER: I have a good idea.

point, I would not --

At this

MR. STRAUS: Mr. Sassower, you raised, for

exampler dD affirmative defense of invidious and sslect-

ive prosecution.

MR. SASSOI^IER: Right.

MR. STRAUS: It is our ppsition that that is

a question rvhich is not for the Referee 'to determine.

IUR. SASSOWER: O.K.

MR. STRAUS: That's a question which was

previously raised in the form of a motion to the Appel-

ate Divison.

MR.SASSOWER: And?

MR. STRAUS: Which was dismissed.

MR. SASSOI.ilER: It was not.

MR. STRAUS: Mr. Sassower, it clearly was,

as far as I know. irle have documents here.

The real question here is r,vhether Judoe
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Potoker is authorized to rule as to tvhether or not thrs

case is the product of an invidious and selective prose-

cution, to use Mr. Sassower's words.

l'{R. SASSOWER: i"low can I tell until l present

my evidence?

MrR. STRAUS: I take the position that that i-s

beyond the realm of Judge Potoker's responsibilities as

a Referee.

1,1R. SASSOI^IER: You can take that position if

you want to

l'lR. STRAUS: if you felt it was invi-dious,

you had the opportunitlz to bring a motion to the Appellate

Division, which I believe you mad-e

There 'i-s no Order that I am aware of staying

this proceeding because it is the product of an invidious

and selective prosecution.

Therefore, I think it i-s my position that

Judge Potoker has no power to rule on that defense. I

do want to know what you intend to submit.

MR. SASSOWER: I am going to show rather,

I am going to submit evidence that

MR. STRAUS: It is our position that the

P.eferee cannot rule on it.

MR. SASSOi/IER: Why can' t he ?
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MR. STRAUS: Because that i-s for thc Appcllatc

Division to rule on. The Appellate Divisi-on authorizeC

this disciplinary proceed j-ng.

TIIE REFEREE: The only matter before me, sir,

is whether or not the proof to be submitted by the Griev-

ance Committee is sufficient to establish the charges

filed against youi not whether or not they filed charges

aqainst you but at the sarne time have not filed charges

against nine other attorneys.

MR. SASSOI"IER: I am not sayi-ng that, Your

Honor. Aqain, you have read certain documents. You

haven't read all the other documents.

I{R. STI1AUS: Our position is that it doesn't

make any dif ference what documents you subrni-t.

THE REFEREE: I havenrt read the entire file.

l4R. SASSOWER: You haven't seen my papers yet.

They have

THE REFEREE: I said "the fiIe"; whatever is

in the file
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THE

opportunity to

MR.

reaC half the f

SASSOI,ilER:

REFEREE: I

SASSOI{Eii:

i1e. They

That is not my papers.

know that. You will have an

Judqe, I don' t understand.. You

gave you !- f d.on't knol who gave
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his Honor half the file

MR. STRAUS: They were either submitted by

you or by me

respondence

posi-tion is

MR. SASSOVIER: My papers are not there.

MR. STRAUS: I^/hat do you mean? There is cor-

there; and your answer is there; and your

there.

MR. SASSCITER: Your petition is there; right?

MR. STRAUS: And your answer is there.

MR. SASSOWER: My motions are not there -

MR. STRAUS: Your motions are not subrnitted to

the Referee

THE REFEREE: Motions before whom?

l{R. SASSOI'IER: No, ilo

THE REFEREE: Motions made before whom?

l{R. SASSOI^IER: The Appellate Division.

TIIE REFEREE: I am not interested in any

motions made before the Appellate Division.

I{R. SASSOi^/ER: Judge

THE REFEREE: You wilt have your opportunity

to prove

MR. SASSOWER: WiIl you listen to me a second?

THE REFEREE: I{e are going back and forth'

MR. SAS-qOI^IER: This is the petition he sub-
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2 i, mitted to the Appellate Divison. I put in papers. you
rl

read his papers and

THE REFEREE: Then, the Appellate Division

named me as a F.eferee; right designated me as a

Referee to hear the case?

t4R. SASSOWER: You are reading his allegations

without my answer.

mitted.

ing

THE REFEREE: I read the file that was sub-

MR. SASSOWER: That is not the file f am say-

MR. STRAUS: You submitted a document call-ed

MR. SASSOWER: Did I have an afficlavit with

an Answer.

respect to your motion?

MR. STRAUS: As far as pleadings go, Mr.

Sassower, there is a petition and there is an ans\,rer.

IUR. SASSOVIER: JuCae Potoker read your papers.

MR. STFS,US: What do you mean by "my Dapers"?

MR. SASSOI,TER: Oh , come on .

MR. STRAUS: The papers are a petition. The

pleadings constitute the issues whj-ch Judge Potoker has

to determine.

MR. SASSO!{ER: No. The Judqe has read your
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petition rvhich you submitted to the Appellate Division.

MR. STRAUS: Yes.

MR. SASSOI,VER: ITly paperS

THE REFEREE: And your answer.

I{R. SASSOI'JER: No. l,iy not a formal answer;

my papers.

answer t'?

THE REFEREE: What do you mean "not a formal

MR. STR.AUS: The Appellate Division provided

a copy of your answer. That is the only thinq that you

are entitled to have.

in?

MR. SASSOI.^IER: Irtrhat is all this that you out

MR. STRAUS: lrle f iled a Petition, and you

filed an answer.

THE REFEREE: Mr. Sassower

MR. STRAUS: I tell you, It{r. Sassower, w€ take

the same position as --

MR. SASSOI,IER: Forget it. Forget it. Forget

ir.
['IR. STRAUS : You keep saying : Forget it . I

want to be

l"iR. SASSOi^IER: I want to be on record that he

has been given half the fil-e, and has come to some tenta-
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tive conclusions which, in

MR. STRAUS: HE

my

has come to no factual con-3

4
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clusions.

legal conclusions.

MR. STRAUS: That is correct.

duct a hearing without legal rules.

MR. SASSOI4ER: He has come, dt least, to some

r0

MR. SASSOIJER: Di-d you show his }ionor

THE REFEREE: Mr. Straus, 1et's qo on with

You cantt con-

do not have

that that is

and the

by designat-

that this is

't
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the affirmative defenses

}{R. STRAUS: The second affirmative defense

is unconstitutional; is beinq

t4
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is that this proceeding

prosecuted for a corrupt purpose.

Ide state that, Judge Potoker, you

the authority to make a decisj-on as to that;

appropriately made in the Appellate Division,

Appellate Division--and the Appellate Divison

i-ng you as a Referee to hear this, has ruled

an appropriate proceeding.

24

25

As a third affirmative defense, he says that

this is nulI and void, because it exceeds the prohibition

contained in Judi.ciary Law, Section 90.

l.le r,rake the same contention, that this is be-

yond the scope of your reference to determine, and that it
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is appropriately raised in the AppcIIate D:-vrslon.

FinaIIy, there is a statcment here that the

Respondent was vindicated of any criminal contempt by

an Order of Judge Martin Evans, entered on or ahout Janu-

ary 4, I985.

Since there is no Order of contempt against

Mr. Sassorver rvhich is the subject, or which is contained

in the Notice of Petition, it is our contention that a

contempt proceeding invoiving Judge Evans is in no-ivay in-

volved in the charges agalnst Mr. Sassower and, therefore,

is irrelevant and cannot constitute a defense even if i-t

were, in fuct, true

And the sixth affirmative defense we have

already discussed. That has to do with the claim of a

privilege between Mrr. Sassower and Mr. Raf fe'

That, I think, concludes what we have to say

with respect to the proof that may be offered'

THE REFEREE: Niow, do you wish to respond;

ot t do you want to make a statement?

MR.SASSOWER: I want to make a statement'

THE REFEREE: Make your statement to the

point. I think we have reached

MR. STRAUS: A point of exhaustion, maybe'

THE REFEREE: I am not exhausted' I can
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I stay hcre unt.iI aII hours

MR. STRAUS: Maybe the

THE REFEREE: I don't want to stay here if rve

are going to repeat ourselves.

Go ahead, sir.

IlR. SASSOI^IEF.: I

your Honor identify al1 mater

which has already been done.

THE REFEREE: That

respectful Iy

ial received

desire that

thus far,

t''n
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is right; which has already

been done.

MR. SASSOWER: AII right.

And, two, the substance of all oral communi-

cations thus far received , ot attempted, with respect to

this matter be hereafter I respectfully request that

his Honor, &t the first available opportunity report, on

the record, doy communications related to this matteri'

any attempt to communicate with his Honor.

This includes witnesses, and prospective wit-

nesses, who should be advised to communicate with coun-

SeI; who, in turn, would communicate to his Honor.

I respectfully request that this matter be

conducted in an anti-septically clean atmosphere; more

like an operating room in the best of hospitals; that is,

no ex parte, oo off-the-record discussions, escept on
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except ional and Iegally recognized circumstances.

THE REFEREE: Sir, I know what my oath of

I have been a member of the Bench for 2Loffice is.

years, and I know how to conduct myself.

I{R. SASSOWER: Judge, let me finish. This is

not implying against your Ilonor.

f would respectfully request that his I:Ionor

supply rne with some telephone number so that I may com-

municate rvith him in the event of an emergency, such as

an illnessr so that his Honor would not have to appear.

THE REFEREE: Yes. You can take my Court House

number, 7LB-643, 8513. You can get me there on l4onday,

Wednesday and Friday. They will know where to communj-.

cate with me.

MR. SASSOWER: Fine.

THE REFEREE: You can have that number, Loo,

Mr. Straus.

I{R. STRAUS: I think we ,.ril.l have a transcript

of this pre-hearing conference. We will have it in the

record.

THE REFEREE: I am at lt1 Livingston, Special

li

lr

il

il

ll

il

V.

MR. SASSOT.IER:

of Mr. Straus

I will make the same request
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THE REFEREE:

MR. SASSOIaTER:

l^.-ud.y.

MR. ST'RAUS:

THE REFEREE:

anybodyr s home telephone.

MR. SASSOWER:

to me, fine.

8i

have his of f ice nur,rber hcre.

something happens on a Sun-

don't want

don't think you should have

You

If

I

I

Again , if you don't qive it

MR. STRAUS: I don't wish to be communicated

with at home with respect to this.

MR. SASSOI'IER: This is all your prerogative.

I wish to begin this hearing immediately.

THE REFEREE: Waht is that?

MR. SASSOWER: I wish to begin these hearings

immediately.

THE REFEREE: To begin?

MR. SASSOWER: Yes. Tomorrow wiII be fine.

THE REFEREE: You said you were going to

submit

MR. SASSOWER: I can do that over the weekend;

it is no problem.

MR. STP-AUS: I might want to respond to them,

Mr. Sassower.

i'*jr.

t

l'..
L;
z
o

o

c
rc

MR. SASSOi'/ER: Wait a second .



I

,

3

4

5

6

7

8

9

l0

ll

r2

l3

l4

l5

l6

t7

l8

l9

20

2l

22

23

ol

TilE REFEREE: I will read your entire state-

ment. Go ahead.

MR. SASSOWER: That is my wifh.

Unless reasons can be shown, I wish to be-

gin Monday afternoon, since f have a Court engagement

Monday morning, and a conference at the Court of Appeals

immediately thereafter.

I draw your Honor's attention to the Appell-

ate Division Order, upon my application, which states

that this matter shal1 be expeditj-ous1y processed.

I respectfully request that these hearing be

on a continuous basis.

THE REFEREE: Meaning what? 
,

IUR. SASSOI^IER: Day after day.

THE REFEREE: f can't give you day after day

MR. SASSOWER: Let me finish. This is my

request. I,lorning and afternoon, except where circum-

stances do not permit same.

I draw your Honorrs attention that immediate-

Iy upon receipt of the complaint from the Grievance Cor.r-

mittee, more than a year d9o, I requested expeditious

hearings, si-nce the fact that such complaint has been

publicized even before I knew of it Judiciary Law 90.10

to the contrary notwithstanding.
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25
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Mr. Straus, I will show, has been uncoopera-

tive, even to the extent of making no complaint about such

unauthor tzed publication.

I desire His Honor to present to the Appel1-

ate Divis j-on His Honor's f indings, His llonor's opinions,

Hi-s' Honor's report not merely what somebody else thought

what somebody else saidi or not what somebody else did.

The Appellate Dj-vision does not need anybody

to read the Order of Mr. Justice Saxe, or 14.r. Justice

Klein; they are there.

And I draw Your Honor's attention that Judge

Melia took issue with all his colleagues, including the

Appellate Division, based upon a similar situati-on, and

stated --and I thought graciously to the Court that

they were continually fooled and misled by my adversary

and lied to repeatedly. And the Appellate Division, not-

withstanding their own opinions, adopted what Judge I,lel-ia

said.

The Appellate Division, Second Department, may

choose to disregard your Honor's opinion , or it may rely

on your Honor's opinion, and disregard what the Judges in

New York County said.

But I desire and I believe it is implicit

in the Order of the Appellate Division that his Honor
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is to make a full report as to his Ilonor's opinion.

I,Vhether the Appellate Divisi-on considers his Ilonor's

opinion over that of the Judges of the Supreme Court,

the Appellate Division, is for the Appellate Division

decide, not for me, Mr. Straus, or your Honor.

Your Honor gives the Appellate piylsion the

facts as well as your Honor's opinion and your Flonor's

report. And they will choose what they want to choose

from.

I respectfully submit that the essential ques-

tion on Charges I and 2 and 3 1s: was a full and fair

hearing given; and, two, was a hearing given as mandated

by Iaw. In short, I contend such criminal.convictions

have no preclusive effect, ot res judicata, tf you want,

or collateral estoppel. And Gilbert against Barberi is

the latest authority on that subject, which is the Court

of Appeals. And there are similar cases in the Federal

Court, the United States Supreme Court. An Order, a

rule, anythinq

IUR. STRAUS: I think we discussed this already.

It{r. Sassower, this is not a soap box. This is material

we covered already. Do we have to gc through all this

again? I have other things to do. I am sure Judqe Potoker

has other things to do. Please do not repeat yourself.
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MR. SASSOI{EP.: I have stated that His i-1onor

wiII need help in this case, and thus, will, at the out-

setrpress hard and fair upon Mr. Straus. who I have con-

tended is disquali-fied. l.Jo matter what I have said.,

justified or unjustified, I expect Mr. Straus to perform

in the best and finest tradition of a prosecutor, as a

member of the Bar, and as a high official in the Disci-prin-

ary Committee, and appointed by the Appellate Divison, ob-

viously, because they have confidence in his abilitv and

integrity. If he so performs, I will have no complaints.

If he fails to do so, I will clearly enunciate.

His papers and actions thus far have, in my

opinion, been seriously wanting. But, in this respect,

I am willing to afford Mr. Straus the opportunity to start

on a clean slate.

MR. STRAUS: That is very forgiving.

MR. SASSOWER: Excuse me. So that I may be

guided accordingly, am I to expect from Mr. Straus that

he will produce any and all exculpatory and ad.mitted evi-

dence and witnesses? And I cite the Childs case.

I'IR.STRAUS: Can we stop at this point?

MR. SASSOI^IER: Yes.

MR. STRAUS: There is no exculpatory evidence.

We have been over this four or five times privatelv. I
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of my obligations. If

I would provide it to ),ou.

to you that the only other

I this while you finish the

I won't remember what you

wait a minute. I can

end of your statement

have said.

it over

expect

ticing

have indicated

I had any excul

to you

patory

aIso,

I arn awarc

t,

evidence,

indicated

't hold al

, because

Let me indicate, in the presence of Judge

Fotoker, that I have told you, and so far as I knowr lou
have a copy of every document that we are offering in

evidence. A1so, you have been either offered or vou

have received, ds a party in this action, every piece of

material that we intend to bring to the Referee's attention

And that f am unaware of any exculpatory material. And

if I had it, I would provide i_t to you.

l{R. SASSOhTER: O. K.

MR. STRAUS: you keep renewing the request.

MR. SASSOWER: yes.

MR. STRAUS: As I have told you, I will turn

to you immediately.

MR. SASSOWER: May I say something?

THE REFEREE: Finish with your statement.

MR. SASSOWER: On my part, your Honor can

the professional performance of any attorney prac-

35 years.

- 't-
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Generally, in a non lury case, I follow com-

pletely the orchestration and desires of the Judge pre-

s iding .

In this case, I must bear in mind that it is
the Appellate Division that must be convi-nced and, thus,

sometines to labor a point, even if His Honor seems satis-
fied by the evidence already presented, r may find that r

need a resoundinq vindication.

For me, this is a Murder I case. f must wi-n

on every charge in order to avoid punishment.. Thus far
my score is 32 to zero. rndeed, on one case the Appellate

Division, to reveal the charges were absolutely meritless,

granted my motion for leave to move for sanctions against

the Grievance Commi_ttee.

MR. STRAUS: Mr. Sassower, 1 think

THE REFEREE: Are you talking about the charges

in this petition?

MR. STRAUS: I ask that you stop. It is not

appropriate. You have d,one it before today. It is not

appropriate for you to bri-ng to Judge Potoker's attention

other proceedings which are unrelqted to this; nor the

outcoine of those- proceedings.

Are you trying to influence Judge potoker's

decision?
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I'{R. SASSOI^]ER: No.

l4R. STRAUS: I suggest

9(l

it is improper for you

to do i-t.

MR. SASSOWER:

MR. STRAUS:

Judge Melia ruled in some

}4R. SASSC}VER:

ings by Judge Melia, which

f am saying to you, sir

What difference does it nake

other case?

Excuse me. Because those finC-

were contrary to Orders of

decided.

this case.

MR. STRAUS : l4r. Sassower I

MR. SASSOWER: Excuse me.

I'IR. STRAUS: It makes no difference what was

Judge Potoker is here to decide the issues in

THE REFEREE: I am not bound by what Judge

Melia sai-d in another case, even though you were the

subject matter of that case, too.

MR. SASSOWER: The same issue,your Honor.

THE REFEREE: ft is not the same issue.

MR. SASSOWER: If you haven,t seen it, how

can you say it is not?

THE REFEREE: I just i_nquired whether or not

it relates to the incidents alleqed in this petition.

l,ll . SASSOI,IER: They are similar.

MR.. STRAUS: Similar behaviourr fou mean; is
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right similar behaviour?

I'iR. SASSOtrr'ER: No; not a similar instance.

MR. STPAUS: There is no charge that was before

Judge Melia. There is not a case that was before Judge

Melia. If it vras, you could have brought it as a bar.

MR. SASSOT^IER: Are you interrupting?

MR.. STRAUS: I certainly dfr, because you don't

have the riqht to go on and on and on on improper topics.

THE REFEREE: How many more pages have you

to talk about? hrhy don't you read it, without any edi-

torial cornment.

MR. SASSOVIER: I have decided that I will

probably take over temporary headquarters in the vicinitv

of the Court House and, tbus, I will not'need to have to

drag my files day after day for the hearings.

It is irnpossible to drag all these files from

Ialhite Plai-ns to Brooklyn or gueens, especially on a daily

basis.

If there is any point of substantive law,

please make that reguest at the appropriate time, and I

will do my best to.give you a1l the authorities on the

point.

Honor

The first thinq I would like to knol, your


