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Proceedinge

September 25, 1981
(Hear ing continuing)

THE REFEREE: You gentlemen ready?

MR, BRENNAN: Before we begin your Honmor, 1'd
like to take some time to make a short statement.

As your Honor is aware of the interrogatory--as

your Homor i{s aware, in accordance with the
interrogatories served by Respondent, and the ruling
of this Court, Petitioner was to serve various anaﬁers
and documentis upon Mr, ‘Sassower. We attempted to comply
expeditiously and in good faith, Wih respect to
charges 1 end 3 the information and documentation
esgsentially came from the witness Mr, Abuza., The
documents which we gave Respondent from the files

of Mr, Abuzs were those that Mr. Abuza had given

us,

At that time no inspection of Mr. Abuza's
correspondence file was made by either Mr. CGrayson
and myself. Following the cross examination of
Mr, Abuza at the last session, Mr., Sassower requested
that this Court direct Mr. Abuza to turn over his
correspondence file to us, which he did, It is with
great embarrassment I must advise this Court that

additional relevant documents were discovered in
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that file, including a2 document that Mr, Abuza
testified that it did not have.

Coples of these documents were yesterday turned
over to Mr, Sassower, and to the extent that these
‘reeantly produced material has prolonged this pro-
ceeding both Mr., Grayson and 1 offer our apologies.

1'm stating only that we proceeded in ignorance, but

Tgood faith., The answers to the interrogatories

supplied to Mr., Sassower were in large part based

on information supplied to us by Mr; Abuza .,

Mr, Sassower has advised us he declined your Honor's
suggestion to mark such answers as exhibits into
evidence, m2inly because they contained our signatures
and that he first wished to give us an opportunity

to redact same.

Rather than disassociate eurnelve§ from these
answers, we wish only to state that insofar as that
represents documents of the Petitioner,. they repre-
sent information secured in good faith. Again it
is with apologies to the Court. |

THE REFEREE: Well, Mr. Bremnan and Mr, Grayson,
£iret of all, there is absolutely no question in
my mind about your good faith, Not having discovered

these materials earlier, I can appreciate that seeing
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the files in this case, that was & monumental task.
Mr., 3assower has the bemefit, if I can label it

that way, of intimate knowledge with all of the
detalils. YVou two gentlemen are relatively newcomers
to it. That is, however, not to excuse, but rather
to understand the problem. All right. Anything
else? '

MR, SASSOWER: I appreciate the statement aund
the candor by the CGrievance Coumittee'’s statement.
There is only one request that I really would like
to make at this time, If vour Honor recalls,
yastérday we had a vacant slot in the exhibits, and
we took an exhibit which was produced on cross
examination and called it Exhibit 20. I would
appreciate your Honmor if we could make that as part
of Defendant's Exhibit B because I wantuittgé be
clear to this tribunal, as well as the Appellate
Division that this exhibit was produced by Mr., Abuza,
as part of cross examination,

THE REFEREE: Motion granted.

MR, SASSOWER: Okay. May we call that, instead.
of 20=~-

THE REFEREE: We'll call it Q.

MR. SASSOWER: We will call it q.
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THE REFEREE: I want the recofd to reflect
that there now is no Bxhibit 20, CGCentlemen, in
the exhibits that you returned to me this morning,
at least I do not find Exhibit 20 in place.

MR. SASSOWER: Twenty is for identification.
Do you want identification in there also?

 THE REFEREE: Twenty is for identification.

MR. SASSOWER: Twenty is for identification
as well as K for identification, Do you want the
identification exhibits as part of your~--

THE REFEREE: No.

MR, SASSOWER: ‘That's why I took it back.

THE REFEREE: Right,

MR. SASSOWER: That's for identification also.

THE REFEREE: So we'll mark this 20, that will
be ¢ for idemtification. |
(Document formerly marked Petitioner's Exhibit No.20,
now marked Respondent's Exhibit Q for identification.)

MR, SASSOWER: Off the record.

THE REFEREE: Off the record.

(biscussion off the record.)
THE REFEREE: Are we ready now, gentlemen?
MR. SASSOWER: I am,

MR. GRAYSON: Yes.
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CHARLES L. A'BUZA, called as

a witness in behalf of the Petitioner, having been

previously duly sworn, resumed the stand and Eesti-»

fied as follows:
CROSS EXAMINATION
BY MR, SASSOWER: (contg.).

Q Good morning, Mr. Abuza. Mr, Abuza, you have
been made aware that these three documents or photostatic
copies thereof have been removed from your correspondence
file in the Kelly matter by the attormeys for the
Grievance Committee since you last testified here on
Wednesday?

A 1 have been so told.

Q Since approximately when has a copy of my
letter to Mr. Albert J. Barnovsky dated January 10,1974,
been in your file?

A Is there 8 date stamped on it, sir? .
(Letter handed to the witness.)
A (contg.) I don't know., At that time when we use
to get copies of things they had been stamped on here.
I don't see any stamp on this copy. I assume it came
within whatever the mailing period would be of the date

of it,

Q Or from Mr. Arenson's office when he first
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con: ulted vou?
A That's correct, I would assume. Yes, looking at
the date of it that would be more likely that it was
given to us by Mr. Aremnson,
Q And it's been in your file ever since?
A Oh, yes, If it was in this file, it's been in
there.
MR, SASSOWER: 1 offer it in evidence.
(Letter handéd:tO'Hr.'Graysan;)
MR. GRAYBON:  No objection.
THE REFEREE: Received, R in evidence,
(Letter dated January 10, 1974 marked Respondent's
Exhibit R in evidence.)
Q Can you explain to the Court why you did not

give the Grievance Committee or youxr attorneys this

document or advise them of this document?

MR. GRAYSON: Objection.

THE REFEREE: Overruled.
A They had access to the file. I didn't gt#e them
any perticular papers.

Q When you say, “They have sccess to the file",

how many conferences have you had with the Grievance
Committee or their representatives?

A 1'd say approximstely four,
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Q And how many would you say within the past
month?
A All of them.

Q. All iﬁ the past month?
A Yes. |

Q At any of these conferences did you give them
your file to inspect?
A Rasically I left my--whatever files I had with them.
You know, I didn't go through the file. I left for them.
1 am not pratacuting the case. " |

Q 1 wmean did you phyéically give them your files?
A Yes.

Q Did you see them inspect your files?
A No.

Q At the time you gave them your files, were
you present at the time?"

THE REFEREE: That he gave them?
MR. SASSOWER: Ye#.

Q  (contg.) Were you present while they had
your £iles in their possession?
A Yes,

Q And did you see them going through your files?
A Sometimes we went through them together. Sometimes

we looked for specific items that they asked me about,
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Otherwise I left the file with them.

Q Did you see them going through your correspon-
dence file?

A I don't rewall specifically. I know they went
through filed, and different files were given to them
at different times when they asked for it, and I don't
vecallswhich file was given to them when.

Q I éhow you my covering letter or a photostatic.
copy thereof of my letter of February 13, 1974, addressed
to Schacter, Abuza & Goldfarb also taken from your file,
and did gou not testify here before this Court thatyour
file did not reveal the existence of this letter as
having been received by your firm?

A Yes i did so testify. I don't know why I didn't
see it, 1t was in the file. I don't deny it.
MR, SASSOWER: ‘May we have this marked as

F-1.

THE WITNESS:; 1f one were trying to hide some-
thing, wouldn't be in the file.

THE REFEREE: What did you say, F-17

MR, SASSOWER: F-1, if your Honor pleasas.

F is the copy which I.produced after Mr. Abusza

denied receipt thereof.

THE REFEREE: F-1l, No objection, I take it?
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MR. GRAYSON: No objection.,'

(Letter dated February 13, 1974 marked Respondent's

Exhibit F~1 in evidence.)

Q Do you now agree that your testimony about
the non-receipt of Exhibit F-1 by your firm was fj;&lse?

'MR. BRENNAN: 'Objection.

THE REFEREE: Correct. Well, was untrue--
inaccurate?

THE WITNESS: #Ask him, your Honor, |

Q And do' you ¢oncetde that since the r eceipt
of Exhibit F-l, or shortly thereafter, thig letter,
speaking of F—I,Ahas always or almost always been in
your file in this mattér or in your possession?

A Yes, If it 'were in the file, and that's where g
they found it,

Q ' Did not’ the Grievance Committee attorneys
make known to you that they had to produce this letter
in résponsa to interroghtory &4 and 5, and did you not
give thém the following information in September of
1981 and ‘I will feﬁriéw' b*btﬁ‘th& quéstion and the answer.

i YNo.4: Q% Annex a copy of R&e‘pondmtﬂ'd-

Notice of Appedrance with respéct to said motion’

as réc;iv’ed'by‘:the dttorneys for Edward Kelly.

-YA: A copy of the Notice of Appearance is



il Abuza-For. Petitioner-Crose

attached. No cover letter was discovered inm the
file for Edward Kelly."
Q Was that the answer that you gave to the
Crievance Committee attorneys?
A Tes.
Q - Before you gave that answar.to the CGrievance
Committee attorneys, did you look through your file?
A Yee. 1 alsolooked through my file in Court here,
and I didn't see it for some raason.' I donft know why.
Q@ T was your correspondance file?
A Yes .
- Q . And irrespective of how voluminous the
correspondence~=
THE REFEREE: Excuse me. Did it appear imn
chﬁanological order in your corraspondence file?
THE WITNESS:: I domn't know, your Honor, They
found 1t, ' '
MR, BRENNAN: 1 can testify to that, your
Honor. Upon inspection of the file it appeared
in chronological order.
THE,REFEREE: - A1l right,
Q Ané irrespective of how3ioluminous:this;££1¢=
may be, the eetrespandenéa file th#ﬁ you kept in this

matter is comparatively small, would you not agree?
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A Yes,
Q  (Reading)
“Letter 5. Q: Annex a copy--"
A'mE REFEREE: For the record, you're reading
a quantian?
MR. SASSOWER: Five.
“Q: Annex a copy of Respondent’s Letter of

February 13, 1974 with respect to said motion as

received by the attormeys for Edward Relly.

"“A% The attorney for Edward Kelly does not

have a letter from Respondent dated February 13,1974

in his £ile and has no specific recollection of

receiving one from Respondent at or about that
time."

Q Was that the answer you gave to the Grid#anee
Committae attorneys? '

A Yas .

Q And when you gave that answer to the Grievance
Committee attorneys, did you look through your correspon-
dence files?

THE REFEREE: This is repetitious,
MR, SASSOWER: Okay.
Q  And am I not correct that as you testified

here last Wednesday, almost throughout that testimony
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you had before you and you were looking through your
correspondence file?:
A Yes .

Q 1 show you this memorandum as having been taken
firom youi correspondence file. (

(Memorandum handed to the witness.)

A Yes ,

Q And do you concede that was taken frow such
£ile? '
A Ch, yes.

Q  And it's entitled--

MR. SASSOWER: May we mark it for identificationm.

THE REFEREE: Do you ultimately intend to offer
it in evidence, or you don't know.

MR. SASSOWER: In part, definitely. The entire
part I don't know at this point,

THE REFEREE: We'll hold it.

MR, SASSOWER: We'll hold it. All right,

Q 1 show you--well it's called memo to ﬁilu_and
it's dated February 15, 1974, and this is also a docu-
ment which you failed to reQeal either to the CGrievance
Committec attorneys~-

THE REFEREE: No. Is it & document?

Q (contg.) 1Is it a document which you failed to
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reveal te the Grievance Committee attorneys?
e I didn't feil to give them anything. 1 gave them
the file.

Q Well, sir, when you testified here this past
Wadnesday and you had your correspoendence file in front
of you, and throughout that testimony you kept looking
at your eorrespondence file, did you not see this memo
to fila dated February 15, 1974 when asked specifically
about the motion dated or returnable February 15, 19747
A I assume I did not see it. Nothing to hide.

Q And we agree that in a typewritten portiom.
that tae designation "Mr. Duff" is Mr. Donald Duff,
the Clérk of Special Term Part I?

A Again I don't know, I assume S0,

Q All right. 1 show you a célendar for 1974.

(Calendar handed to the witness.)

Q {(contg.) Which you may use for your testimony
on the following juestions. Will you agree that
Pebruary 15, 1974, the return date of the motiomn, was
on Friday? |
A Yes.,

Q@ And we have already established through
Defendant's Exbigk Q that the telephone conversation

between myself and Mr. Schacter took place on February 13,
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which was a Wednesday, or two days before the return
date?
A Yes.
Q Is that--
THE REFEREE: - Is that true?
Q {contg.) --is that true?
A Yes .

Q Can we also agree that insofar as the type-
written portion of this memorandum is concerned, where
it says, ''Sassower had phoned last week," that "Last
waek"” is probably en error?

A I don't know. Maybe ybu had another conversation
with Mr. Schacter. I did not draft the memo.

) Well, would you look at the typewritten
portion, and ask you if there are any memorandum in your
file, memoranda which would show any conversation with
Mr. Schacter prior to February 13, 1974, two days before
the return date of the motion.

THE REFEREE: Between Mr. Schacter and you?

Q Right.

THE REFEREE: Any conversation within the
previous week; is that 1it?
MR, SASSOWER: Right,

Q Mr, Abuza, 1 would very much appreciate it and
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1 hépé I &am not t&king the prerogétivé of the Court,
while you'vre welcome as far as I'm concerned to ask
the Grievanee Conmittee questions, the answers are yours.
THE REFEREE: That's what he said. Let's go
on,
MR, SASSOWER: 'All right,
THE REFEREE: Did you look from Febuary 1’ up
until February 13, see if there is-- ‘
THE WITNESS: The reason I was asking the
ériivancé Conmittee since they took some papers
out of here, it's no longer in order.
| MR. BRENNAN: 1'11 sfipulate I didn't £ind
A&y other meo during the pericd of time.
Q S0 the-oniy memorandum ynu'havevof any telephone
conversation between myself and yoﬁr firm's office was
on February 13, 19747
& It would appear that would be the only written
memorandum., 2
Q Okay. Now, let me read you what the memorandum
says in typcwrittuniﬁortion. May 1?7 By the way, who
dictated this typewritten portion?
A Mr. Schacter. 1 was not there.

Q And it was this normal firm practice to dictate
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or make memorandum of:at least important messeages at
that period of time?.

A Not a f£irm poliecy. Mr. Schacter had a habit of
making memos, I did not.

- Q It reads as follows: "Attended Court,
Saésdwer had given a slip to service to mark it for
May lst. I opposed and insisted on being ready. The
Clerk then marked it subﬁitted and told me to see
Mr. Duff, Clerk of Special I in charge of trust accounts.
Duff said to watch the Law Journal--" continuing
following paragraph. ''Sassower had phoned last week
and said he would: appear in Court and give me a notice
of appearance and: a stipulation to adjourn it for two
weeks. He falled to keep his promise." When, for the
first time did you see this memorandum?

A .1 have no recollection.

Q | Well, sir, various affidavits were submitted
by you and Mr. Schacter -in the latter part of 1974 and:
more specifically when I made a motion to wvacate the
onder’ﬁﬁﬁJudge Sarafite. .Did you not, when I submitted
papers;in dp?ositidnuand=make4st&taménts=with;ssp§ét«
to this motion, look at your correspondence file to
see what memorandiu- shemoranda you had in this matter?

A - Not necessarily. You're talking about something
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that tock place sbout six months later.
Q When 1 assume the correspondence file was
relatively small, much smaller than it is today?
THE REFEREE: True?
A There wag not necessarily any reason to look, and
if you recall, I previously testified, and you ésked
me whether or not I addressed those particular questions
in th§ énswgring paﬁard, and the testimony was thatrwn
did not address that. “
Q \ Well, let's gei to that response. 1 show you
your affidavit, affirmetion of September 23, 1974,
Would you take it from your file--or, let me read it to
you to save time. All right?
THE REFEREE: éo ahead.
Q (contg.) Quote .
e Sorry. What daée'was‘that?
Q  September 23, 1974,

Yes, 8ir.

s

Q {Reading)

“SIX: As stated in my reply affirmation dited
September 16, 1974, in the contempt proceeding, this
firu never agréed to any adjowrnment with Respondent

 in the original proceeding. This firm éubmitted
on Maxeh 15, 1974--" .
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A- = Pebruary 15,

Q" (contg.)  "February 15, 1974." Was that a

statement made by you under penalty of perjury?
A ' Yes, ahd it's born out by that mémorandum, that's
what ltr, Schacter did. |
" MR, SASSOWER: 'Excﬁse me. Move to strike-as
not responsive.
'THE REFEREE: Strike it.'

' Q' I ask you to look at the typewritten partinn
of this memorandum and ask you what's in that typewritten
portion negates my assertion thet in a conversation with
Mr. Schacter it was agreed that the motion would be
adjourned? ‘ |
A Mr. Schacter apparently said, "I opposed," and
insisted on being ready, because he states in the type-
written part that.ﬁe'did not meet~-that you did not meet
with him in Court as agreed and did not give him a notice
of appearance and did not give him a stipulation in
Court.

Q But we do--
THE REFEREE: It's argumentative.
MR. SASSOWER: Okay.
Q . But you will concede that your file does have

the notice of appearance and does have the covering letter
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yée or no?
A Yes, but the date of receipt is after this.
Q. Okay, now, 'sir, was it not the practice of
ydﬁf bfﬁica;'as I .know it is the practice of, I think,
mbst attorneys=- = ' ; i '
THE REFEREE: Was it the:pracgicésqf your office.
Q  (contg.) =--was i the practice of your office
that when a letter or commuriication came in which éoutained
material which wds more than one, two or three days old,
not to annex to the material received the envelope in
which it eame in so' that you could see what it was mailed?
A No,
THE REFEREE: In other words, the~-if a letter
was dated March 1, and fou feeeivsd~it:Apr11 1;
and the postmark on the envelope was April 1 and.
the date vas of some signficance, would you then
‘attach that envelope to that letter? i
TEE WITNESS: Only in a case of real signifi-
‘¢ance, This was a letter dated--
THE REFEREE: No, no, that's getting to
another point: wefre talking‘about practice.
THE WITNESS: Practice, no. Only if a letters-
only if 4 postmarked dht§ wag 80-=

THE REFEREE: My question-~-
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THE WITNESS: The date of the letter,
THE REFEREE: 'Mr. Abuza--
' THE WITNESS: What I'm trying--our practice
was not to keeép envelopes. I‘hiédfry.

‘. THE REFEREE: Of course your practice is not

to keep envelopes, it's nabddy'd'ﬁraéticg, but my

question Lacluded the qualification if the date
was of Signffiéancg, the letter was dated '

February 1, ewbracing something;thaé;had‘haﬁaéncd

" on Februdry 15th, aﬁd ﬁhe envelope shows a postmark
of March 1, would You keep that envelope?
 THE WITNESS:: 1f we deemed it significant.
THE REFEREE: Question. ‘

Q ° In any event did you keép thé'anéelepé in
whichisthe Hotice of Aﬁpearanhdf with éyéopy*of a§ 
affidavit of serViék?w%sfannexed“thereto on February 13
with a covering leitéf'df'Febéuary 13th, did you keep i
that envelope? ‘

A Nog

Q I8 it not & fact that there were 6c¢asiens
where, as part of 'your affidavit, you annexed my
ehveiopd to the Court to show when if was mailad?

4" Vhen what was mailed?

Q ° My affidavit?
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A" . I don't recall,

Q' Mr. Abuza, I drsw your attention to the
written portion underneat the typewrittem portiom, and
ask you i§ that two handwritings or ore handwriting,
afid do you recognize the handwriting?

THE REFEREE: Before we do this, there has been
- many references to the document, so I think we'll
have to mark' it for’ maziu_fiéatmn. This will be
S'for identifiéatiod. '
" (Document marked Respondent's Exhibit S for identi-
fication.) " ¥
"' THE REFEREE:" Aré'they~twokwfitin35? -Raferring
to Exhibit S for' identification. 'This memo is
also the one about which testimony lias been given
concerhiﬂgﬂﬁr. Schacter's statement about an adjourn-
ment and Mr. Sassower's failure to appear in Court,
etcetera.
THE WITNESS: 1 think it's oné handwriting but
1 can't be sure. It's not my handwriting,
Q Do you know whose handwriting it is?
A Yes. Mr. Schactérfs;
Q Now, are }ou familiar with Mr. Schacter's
handwriting, atireviatiodhe and thinga of that nature?

A 1 haven't seen it in five, six years 80=-
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Q In any event, could you read the handwritten
portion?
THE REFEREE: Allowed.
Q (contf.) Allowed, as best you can?
A" There is a date, 2-28,
Q Which we will concede means Febtruary 28th?
A correct. |
Q 1974. :
'THEIREFEREE:' The memo is dated February 15,1974.
MR. SASSOWER: Right.
"THE REFEREE: ‘ALl right.
A ' I am not sure of the first word. It may be Ruth,
R-U-T-H, who was a secretary in our office at the time.
I'm not sure, though.
THE REFEREE: Rﬁth.
A" {(contg.) Then-there is something that I cannot
ddeeipher: I don't know whether it's suppose to be
a letter or~-it's indecipherable. An&'then says ''Check"
L'assuine "Calendar 3-1,"
THE REFEREE: 3/17
A "3/1." Then 4 dash. . “Not on calendar’.'" Then there
'is & line. Next word would be “Sassower." .
Q Can 'I redd it and ‘see if you will agree with

my reading of it-éif;"Mf.‘Abuza? Mr, Abhza, you want
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‘me to read it, sir?

(Document handed to Mr. Sassower.)

Q  "2/28--Ruth-<" What was Ruth's last name?

THE REFEREE: Doesn't make any difference.

A" 1 don't remembér. '

Q "Cheék calendar," that's C-A-L, "For 3/&.
Not on calendar. ‘Sassower phoned with adjournmaﬁi of
one week, 'Will call later. Phoné again. Refurnes's'
abmethingi-é""fmndrréﬁ”. Would you say that;‘,}s a fa:}i;r
readiag?’ . IR LEE S K

(Doctment' handéd tod the witxies‘s o)
A 1'm not sure’ about the very last phiase! I"qt;xii'.é

B4 4

frankly, I can't vead it
Q. ALl right, '

But  I'don't disagree with you. R L '
: Q - Now, My Séhaéter ‘was a member' of the Baru~.
how' old s bt b efagel el s WAL
¢ . THE REFEREE: 'ABout,’ .
A Af;aut; saventy-five,'
T AcEin m’:aétitioner for many years?!

4 Fer about fift? Srearé 1 presmd. ol
Q' L And gamtilar with t;ha practice. in Spmi.&l 8d ¥
olay. M. Abuka) {1} tha matter hall beed ‘submitted on

February 15; 19?4;5535 you teil=ﬁé'why'hé-ﬁbﬁid'hgvéfs
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the seeretary Ruth check to find out whether the motion
was on the calendar for March 1, 19747

A 1 presume that he was not sure whether or not the
Court had accepted your services request for an adjourn-
ment, or whether thg Court had accepted his demand that
it be submitted.

Qq | Well, sir, younhave been in Special T many
times; iz that not correct?

A Yes,
MR, SASSOWER: May we go off the recard‘please
for a moment, your Honor?
THE REFEREE: I don't think we need to.
MR, SASSOWER: All right,

Q Mr. Abuza, the memoranda, memorandum clearly
indicates that Mr. Schacter was in Court on Feburary 15,1974
the matter had been marked submitted, according to his
memoranda; as far as the calendar was concerned that was
the end of that motion insofar as an& further appearance
on the calendar; is that not correct?

A Yes, but I suppose-- ;

Q Okay. Now, what rational reason would there

be=- | |
THE REFEREE: Repetitious ana argumentattve.

Q Awm I not correct, from your experience in
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Special I, that ohce a motion is marked submitted, it
no longer appeaxs on any subsequent calendar?
THE REFEREE: That's repetitious and again
argumentative., We also know if a motion is marked
submitted, it doesn't appear. Mr. Abuza argues
‘that possibly Mr. Schacter was mistaken and wasn't
sure that it was submitted. That's his position,
Q But you did state in later, in two affidavits
that unequivacally your office did not consent to an
adjournment?
A That is correct.

Q And that the matter was submitted on
February 15, 19747
A  That is correct.

Q And you never revealed to the Cqurt that
as late as Februaxry 28, 197& there was any question in
anyone's mind in your office that may be in fact the
matter was not subunitted on Feburary 15, 1974, but in
fact had been adjourned to March 1, is that not cﬁrraeg?
A There was no reasom to say--there was no question
in mind. '

THE REFEREE: The»quastion is, did yeu?

THE WITNESS: No.

- THE REFEREE: I think in faitness to you,
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Mr. Abuza, I think the question contained the
qualification--well, no, I'1l withdraw that., You-
wera going to say something about question of
mind? |

THE WITHESS: Yes, your Homor. And all--if I
‘may, |

‘ THE'REFEREE:J Yes. -

THE WITNESS: That Mr. Sasgsower asked if I
should state that 1 did not advise the Court in
my affidavit as to the question of mind,

THE REFEREE: That there was any question in
the mind of your office?

THE WITNESS: That is correct, but there was
no reason to do that in an affidavit six months
later when it had been determined that that in
fact had been submitteu. In other words, if there

' was a question in Mr. Schacter's mind back then
when it had Séed submitted or not, it had in fact
been submitted. u

THE REFEREE: That's your conclusion?

THE WITNESS: 1 assume 8o, your Honor. Again,
I was note=
Q But at that time that you #uhmitted that

affidavit, you were also aware that I had in my
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possession a report from American Clexical Service
which indicated that in fact the Court had adjourned
it for March lst?

A No, I was not aware until I got your answering
affidavit or your motion papers.

Q Right, When you got my motion papers, you
were aware that American Clerical Service was under the
impression that the motion was adjourned to March lst,19747

THE REFEREE: 1Is that true?
A Yes. |

Q Now, Mr. Abuza, can we agree that there is
no essential difference in the context of this particu-
lar matter between a stipulation to adjourn a motion for
two weeks and # letter from me to your office confirming
there i8 an agreement to adjourn for two weeks?

A There is a legal difference but as a matter of
practice, no.,

Q All right,

MR .SASSOWER: 1 offer this dogument in evidence.

THE REFEREE: As Exhibit S?

MR, SASSOWER: As Exhibit S, with the qualifi-
cation that I do not concede the truth of that
portion which says, "Last week."

THE REFEREE: All right. Any objection?
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MR, GRAYSON: No objection.,

THE REFEREE: Received 5 in evidence.
(Respondent's Exhibit S formerly marked for
identification, now marked in evidence.)

Q By the way, how long did Ruth remain in your
employ subsequent to February of 19747 1 say "You"

1 mean your former firm's employ?
A 1 would have no exact recollection.

Q Approximately?

& Maybe a year,

Q And it was way after the motion to vacate
that she remained in your firm's employ; is that not
correct?

A She was a part-time typist.l
Q Now, when the motion to vacate came in your

office , did you have any discussion with Mr. Schaéter
and eay, in sum and substance, and point out to him
that this letter confirming this adjournment, the
memos were in your file? Did you make any inquiry of
him a8 te his recollection as to what took place?
A He told me that--

Q No. Yes or no?

THE REFERER: Bidlyou?

A 1 believe yes.

a By the way, Mr. Schacter 18 now ateased?
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A That is correct.
Q And how long has he been dead?
A Dead, I think he died a month ago or two months
ago.
Q Was there any indication of mental, intellectual
senility in 19747

MR. BRENNAN: Objection.

THE REFEREE: Overruled.

MR. BRENNAN: Could there be a2 qualification?

THE REFEREE: 1In '74.

MR, BRENNAN: I don't understand.

MR, SASSOWER: Semility.

MR, BRENNAN:( Just as in common observance,
that what we're talking about?

THE REFEREE: Very good, Mr. Brennan. Very
good., I think that is a matter of--I think the
lay experience probably is sufficient to detect
senility, Mr. Abuza.

A No.
Q In any event this memorandum was in your
correspondence file when you testified two days ago?

MR. GRAYSON: Objection.

THE REFEREE: What was the quest ion?

MR. SASSOWER: 1Is that on the ground it's
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repetitiaus?
MR, GRAYSON: Yes,
MR. SASSOWER: Would you repeat the question
- again,
(Last question read by the Court Reporter.)
THE REFEREE: Sustained.
MR, SASSOWER: On the grounds of repetition,
your Henor,
THE REFEREE: VYes.
Q And there is no question that this #amazandum,
which is marked S in evidence, was in your file when
you executed your affirmations of 9/23/1974 and 9/16/19747

A I presume it was there.

Q By the way, at any time, were any memoranda
from this file destroyed?

THE REFEREE: To your knowledge?
A Not to my knowledge.

Q I show you letters dated October 16, 1975,
March 28, 1975, July 31, 1974, July 21, 1974, July 9,1974,
October 22, 1975, May 1, 1974, March 22, 1974, which
were annexed to the Grievance Committee answers to my
interrogatories dated September 13, 1981, which is

Exhibit K for identification, in further response to

thelr answers to my interrogatories, and ask you if
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these are the only--and ask you is it not a fact that
these are the only documents they took from your
correspondence file in answer to those interrogatories?

THE REFEREE: Stipulated and agreed that these
letters were in fact taken from Mr. Abuza's
correspondence file.

MR, GRAYSON: Remember I gave you two.letters.
Is that included in that batch? I am presuming
that's the batch Tim I gave you.

THE WITNESS: Yes.

Q Are my two letters that I gave you in there?

MR. SASSOWER: Off the record.

THE REFEREE: Off the record.

(Discussion off the record.)

MR. BRENNAN: We will stipulate that the docu-
ments Mr. Sassower has just enumeraﬁed were received
by the Grievance Committee from Mr. Abuza on
9-13 pursuant to our nﬁquest fét letters in his
file for a period of time, I believe January 1974
to August 1974, although these letters go beyond
that period of time.

MR, SASSOWER: Okay, May we mark these letters
for identifiecation, your Honor. |

IHE REFEREE: Collectively for identification.
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‘Letters marked T for identificationm.

(Letters marked Respodent's Exhibit T for identi-

fication.)

THE, REFEREE: That is seven letters.

MR, GRAYSON: Excuse me. You gave eight
dates.

MR. SASSOWER: Seven. UEight, You are correct,
October 16th.

THE REFEREE: Hold it,

(Respondent's Exhibit T handed to the Referee.)

THE REFEREE: Eight is correct. Eight letters
are included in the exhibit,

Q Mr. Abuza, I further draw your attention to
the fact that you failed to turn over to thé Crievance
Committees attorneys or reveal to them the following
exhibits, which were also in your file.

THE REFEREE: Before we go down that road any
further, Mr. Abuza's testimony, his position is
that he turned over the file.

MR, SASSOWER: Well, the testimony iz, as 1
understand it, the ststements made to the~--by the
Grievence Committee, is at variance with that

statenent.

MR, BRENNAN: 1 think, your Homor, if Ixcsn
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clarify.

THE REFEREE:  Yes.

MR, SASSOWER: Well, I would appreciate it if
you clarified it outside Mr. Abuza's--because
you've testifying now as a witness, and he should
be excluded from such testimony.

THFE REFEREE: No, this 8 just clarification.
What Mr. Brennan just said is on the record, I
may be confused.

MR, BRENNAN: Friday we went to Mr. Abuza's
office and asked him the specific interrogatories,
One of the guestions had to do with certain letters
in & time period from January to August of 1974,
We received at that time-- |

. THE REFEREE: Time period of what?

MR. BREWNNAN: Of from January 1974 through
August 1974. At that time, at the end of that
meeting, we took some files with us, some of
Mr. Abuza's personal files with us, and Mr. Abuza
made copies of the letters which he gave to me
on Sunday &t a second meeting that we had at the
Orievance Conmittee office.

MR, SASSOWER: When you took his files you

did not take his correspondence file?
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MR, BRENNAN: At that time, no.
MR. SASSOWER: Right, no.
MR. BRENNAN: Right,
MR. SASSOWER: Okay.
MR, BRENNAN: That during the preparation

of the interrogatories--we submitted all the letters

that we had received including the letters going

beyond 1974, and I personally had not inspected

the correspondence file as of that date; that I

did nat'personally inspect that file until this

week.

Q Now, the next question 48, is it not a fact
that you failed to turn over or reveal to the Grievance
Committee attorneys the following exhibits, which have
also come from your correspondence file: The memorandum
of Pebruary 13, 1974, which is Q in evidence, the letter
of May 1, 1975, which is No., 29 in evidence, the
letter of May 14, 1975, which is No. 30 in evidence,
the letter of October 18, 1975, which is No. 31 in
evidence, the letter of October 19, 1975, which is 31A
in eviéénce?

THR REFERFE' That's for identification,
Q (contg ) As modified by his Honor. I accept

that, The letter of November 13, 1975, which is 32 in
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evidence, the letter of November 13, 1975, which is 33
in evidence, the letter of February 13, 1974, which is
¥ in evidence, the letter of July 29, 1974, which is G
in evidence, the letter of Agust' 13, 1974, which is L
in evidence, the letter of 8-14-74 which is--

THE REFEREE: The letter of Agust 13, 1974 is--

MR. SASSOWER: 1s L.

MR, BRENNAN: I have 7-18-74 for that,

THE REFEREE: Right. Letter from Mr. Abuza

te the Reapondant is August 13, 1974 and that's

H.

MR, SASSOWER: Right, Did I say L? Sorry.

I meant to say H.

THE REFEREE: All right,

Q {eontg.) Theildtter of Auguétllﬁ,VIQI&, which
i8 1 in evidence, tlie letter of August 22, 1974, which
is J in evidence, the letter of July 18, 1974, which
is & in evidence, the letter of August 1, 1974, which
iz M in evidence, the letter of .September 2, 1974,
which 18 N in evidence, and the three documents which
were marked today which were turned ovexr to me by
the Grievance Committee attorneys yesterday, is that
not correct, by Mr., Brennan~-

THE REFEREE: No, the question is to Mr. Abuza,
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Q Is that not correct?
& 1 d1d not turn them over to the Grievance Committee--
with qualification, your Honor.
THE REFEREE: Yes. You may answer.
A At the discussion, when I first met with the gentleman
from the Grievance Committee, we generally went over the
interrogatories. They asked me to look through my files:
I‘gave'them whatever they asked me for at that time. 1
was undex no obligation to just hand them things that I
thought--they told me what they wanted and my file was
open to them, If they wanted--whatever they wanted,
they took., I had no obligation to pick and choose.
THE RE?EREE: This is getting back to what we
were goling over fhe'other'day. Again, did you
" feel any obligation to enlighten Mr. Bremnan and
Mr. Grayson both with respect to anything that
would be condémnatory'of Mr. Sassower as well as
those things that would be to his benéfit?
THE WITNESS: Absolutely, your Honor. They
had my files, They told me what they wanted.
THE REFEREE: Mr. Abuza, now I want to put
that statement in juxtaposition to the one you
mada thirtf seconds ago that you felt no obliga-

tion to call their attention to anything?
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THE WITNESS: They were the presecutors and I
shouldn't have said I felt no obligation.

THE REFEREE: I would hope so.

THE, WITNESS: All i'm saying is that I did
averything that I could to cooperate with them.
They asked me to look in the file. 1 gave them,
&pd they told me they would want copies of certain
things. I don't remember whether or not they
said that they'didn't want copies of other documents.
Whatever they asked me for I gave them copies of.

THE REFEREE: You'fe not saying there was a
point in time when they told you ﬁhey‘didn’t want
copies of particular documents that might be of
help to Mr. Sassbwdr;'you're not saying that?

IKE‘WiTNESS: No, your Hemor. 'Oh, no,

MR, SASSOWER: M;y I ask, before we go, 1L
wante-

THE, REFEREE: Just a moment. Mr, Sassower.

MR, SASSOWER: Sorry.

MR. BRENNAN: Interms of clarification, that
the specific question of the interrogutoryﬁis
at Ne. 7 "Annex any and all written material
between Respondent and the attorneys for

Rdward Kelly between February 15, 1974 and
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August 13, 1974," so specifically our request was
for that limited period of time.

THE REFEREE: Yes.

MR, BRENNAN: Now, a3 to all these other
documents, we never made a specific request to
those.

THF, REFEREE: So we not get‘too far afield.
The period of time that you mention, Mr. Brennan,
in fact covers most of the documents to which we
are now méking reference.

MR. BRENNAN: From February '74 to August '74,

THE REFEREE: That covers most of the documents

to which we made reference.

MR, BRENNAN: Just made reference to half a
dozen documents in 1975,

THE REFEREE: 1 said it covers most.of'iha
documents to which reference has been made.:
Question, Mr. Sassower.

Q'  Is it not correct, Mr. Abuza, that the only

letters or porrspondence contained in Exhibit T are

letters which do not ‘contain any exculpatory material

regarding the adjournment?

THE REFEREE: No. Excluded.

MR, SASSOWER: May I finish my question, your
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Honor, and then if your Honor objects then, you

know, 1'1l accept your ruling but I'd like the

record to show the question,
THE REFEREE: I know what the question is.

It's excluded, °

MR, SASSOWER: 'But may I have it for the
record, your Honor? ' At some time that your Honor
feelsw-

THE REFEREE: Go ahead. Go ahead.

Q Is it not correct, your Honor,--ts it not
correct, Mr. Abuza, that the letters you turned over:
to the Grievance Committée represents or which they
took, which is marked Exhibit T, do not contain anything
about any aliaged &djéurhﬁent of??ebrunry 15, 1974 nor
do they contain any material with respect that I had--
of the difficulties and problems that I had with the
accourtant Mr. Albert Bamnofsky (phonetic),

MR. BRENNAN: Move to strike.

THE REFEREE:' Overruled. Is that true?

A I have to refer--
(Documents handed to the witness.)
Q And youf response, sir?

A No, 1 am sorry--

THE REFEREE: They do not contain any of that
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materlal?
THE WITNESS: Thaﬁ is correct.

Q And is it not correct, Mr. Ahuza, that the
letters and memorandum are later produced at this
hearing, primarily on cross examination, qﬁd pursuant
to an inspection of your file by the Crievamce Committee
attorneys since the conclusion of your testimony this
past week, are all letters and memoranda which contain
exculpatory information and, in particular, regarding
the February 1974 adjournment and the difficulties that
are 2sserted I had with Mr. Barnovsky?.

MR. BRENNAN: dbjection, your Homor.

THE REFERFE: Overruled.
A What was the beginning of the question? I assume
the answer is yes.

THE REFEPEE: Another questions. .-

6  Mr. Abuza, isn't it not obvious--withdrawn.
Mr. Abuza, ig it not a faet that the documents,
correspondence, documents turned over tﬁ%ﬁﬁﬁaGriavance
Committee attorneys prior te the heariﬁg of this |
matter were pruned? . -

THE REFEREE: No.
MR, BRENNAN: Objection, your Honor.

THE REFEREE: Sustained. Repetition. Improper
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in form. Let's get on to something else. New

subject. o *

Q  Mr. Abuza--

MR, SASSOWER: May I, your Honor, 80 we can
move more expeditiously give your Homor a copy of
certain documents and to the Grievance Committee
attornéys and to Mr. Abuza andwe can all follow
this at the same time without a lot of paséing
around.

(Documents handed to the Referee and to Mr, Brennan

and Mr, Grayson by Mr., Sassower.)

Q Mr. Abuza, I draw your attentidon to the
affidavit of Edward Kelly vgrified May 19, 1975, a copy
of which-t have giéén“to you, to the Grievance Committee
counsel and to 'the Court, and did you prepare that
affidavic? Polp A
A ' 1'believe I so testified.

Q ' And wée this affidavit made out to the
Petitioner Edward Kelly?

THE REFEREE: You mean for signdture?

Q (contg.) For signature? @ would praswae no,
A I would presume so.'

Q Do you have & covering letter which way
you mailed this affidavit to Mr. Kelly?
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THE REFEREE: Well, off the record.
A Yes, I have a covering letter.

Q May T see it, please?

(Document handed to Mr, Sassower.)

Q And you receivé any letter from Mr. Kelly
when he sent back the affidavit, if he mailed it to
you? .

A  There does not appear to be any written reply from
Mr. Kelly.

Q May we see your letter of'my 1, 19757

(Document handed to Mr. Sassower.)

MR, SASSOWER: May we mark the letter of

May 13, 1975 in evidence, your Honor please.

Any objection, Mr. Grayson?

MR, GRAYSON: : No.
THE REFEPEE: Ui in evidence.

(Letter dated -May 1, 1975 marked Respondent's

YU in evidence.)

Q  Now, Mr. Abuza, when the affidavit came back
from Mr. Kally, did you read the affidavit again?

A 1 doubt it,

Q Did you prepare and Order to Show Cause based

upon that affidavit? )

A Yes, :
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Q And that also was prepared by you personally?
A 1 presume 80.

Q Now, let's take the affidavit of Mr, Kelly,
swoxrn to on May 19, 1975. Paragraph one, you charge
me 4uot§''For willfully disobeying the orderg of
Mr. Justice Sarafite and Mr. Justice Asch," dated--
withdraw that. Am I not ‘correct, Mr. Abuza, that no
where in this affidavit is there any mention of
accounting No. 1, which had been received by your
office apprcximately ten months before?

A  That is correct. .‘_ n fr

- Q Is there no ‘question that nowhere id this
affidéVit~1d'there;any:heﬁﬁicn of accounting No. 2
which had been received by your offica appromimntcly
ten months before?
A  That is correct,

Q And is there no question that nowhere in
this affidavit is there any mention of aéwsming’ No.3
which you wre wwaie ol at least for several months
acéording to your testimony? |
A  That is correct.

THE REFEREE: Yﬁukcould have simplified that

by 1, 2or 3.

Q = 1Is that correct?
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A Tes.

Q Is it not also correct that there were no
other affidavits or affirmations submitted to the
Court in support of this order to show causé bes ides
Exhibitg=-

THE REFEREE: Besides what?
MR, SASSCWER: Exhibits.
A Not that I know of.

Q Okigy. And is it not true that none of the
exhibits submitted to the Cairt as part of this affi-
davit contained accounting 1, 2 or 3 or eny mention
of those accownt ings?

A I don't know without looking at the exhibits,

Q Would you pleéso? We'll save that for later
on, when wa can get the original documents.

THE REFEREE: We'll take & ten-minute recess.

(Whereupon & ten-minute recess was 'deel?are?!,)

CHARLES Z, A BUZA, resumed the
stand, and testified as follows:
CROSS EXAMINAT ION ‘
BY MR, SASSOWER: (contg.)

Q How, in the first paragraph, Mc. Abuza, of

Mr, Kelly's supporting affidavits, you request that

the Court hold me in contempt of Court "For willfully



46 Abuza~-For Petitionexr-Cposs

disobeying various orders.”’ What evidénce did you have
at hand at that time that I was "Willfully disobeying?"
A You had not Served a proper accounting or filed
one.

Q Mr. Ahuﬁa, I draw your attention to Holms!
preface to the Common Law wherein Justice Holms'
distinguishes between the legal consequences between
intenticnal cenduct and negligent conduct by this
phrase: "Even a dog--" '

. THE REFEREE: Now--
MR. SASSOWER: Let me finish the sentence.
THE REFEREE: No, no. This is the ultimate
fact in issue. He géve his explanation., Execluded.

Q  So the failure to serve what you consided

a proper accounting was "Willfull disobedience".
A Or to f£ile a proper accounting.
Q  Was "willful discbedience'?
A That's correct.
Q But the Court, you can understand other people
drawing different conclusions?
THE REFEREFE: Next question.

Q Let me put it this way: Did you believe at

thet time you should mske it crystal clear to the

Court as his Honor, to adopt his Honor's phrase as to
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specifically what 1 did and did not do?
THE REFEREE: That's repetitious.

Q The orderé which you accused me of "Willfully
disebgying" were the'etde:s of Mr; Justice Sarafite
of April 23, 1974, October 11, 1974, Could you tell
us in what respect I "Disobeyed” the order of
Octabet‘li; 1976 and the order of October 11, 1974 is
Exhibit 13--Mr. Abuza, I show you Exhibit 13 and I
ask you in what respect had I disobeyed any directive
in that order? |

(Exhibit 13 handed to the witness.)

A This was the arder denying your motion to vacate
and in essence it'kept the original order in effect.

Q sir, I'm jﬁst asking you, sir, is there any
directive in that ordef whatsoever, not your interpreta-
tion of the order?

A No.

Q Okay. Paragraph two, if your Honor wants to

follow me on that same affidavit, prepared by you,

Mr. Abuza, for Mr. Kelly‘kgThis proceeding is one by

a guardian of infant children.’ By'tﬁf\vay. if 1

read incorrectly at any point tell'mmne. Unless you tell
we I must assume I've read it correctly. Is that

statement true or not true?
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I believe I 2lready testified that that statement

was in error,

Q S0 how many times now hag the same erroy been

Yepeated by you, Mr. Schacter and by your elient, up to
this point?

Tﬂx REFERER : Repetitious, Excluded,
Q Speaking of thig trust for infant children,

you state in the 8ame paragraph that it.thrminatad on

January 2, 1974, 1g that true about the trust for the

infant children?

A

"To:

No., ‘
Q - Okay, Continuing in the Same paragraph,

d2te no scéount has been rendered by this trustee,”

and we are tnlking about June=-May 19, 1975, 1g ﬁhat

what is said in that affidavit?

A

That's correct.
9 Was it true as of May 19, 19757
THE REFEREE: This is repetitious, Mr, Sassower,
It's Mr. Abuza's position that 8ccounts labeled
one, two and three were not accountings in his
view,
MR, SASSOWER: 1 Suggest to the Court, and if
I may adopt your Honor's terminology, the attorney
has obligationge-
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THE REFEREE: Yes.

MR, SASSOWER: It's crystal clear,

THE REFEREE: This is repetitious,

MR, SASSOMWER: Okay.

Q There is no question that as of that date
accounting one, two and three had served and or filed
notwithstanding that statement by your client in an
affidavit préparcd by you; is that not true?

A Documents labeled accountings, if you want to term
them that. .

Q Paragraph four. Last sentence of that paragraph.
“Mr. Sassower willfully failed to file such an acecounting."
Do you contend that statement was true?

THE REFEREE: Excluded.

@  Next page, paragraph eleven. "To date
Respondent has still wiilfully failed to account despite
the order of two justices of this Cowrt, directing him
to do so,"

THE REFEREE: That's repetitious.

MR. SASSOWER: Wall,‘each‘time he makes a
statement, 1'm entitled to find out if I think,
your Homor,~-your Honor, if it's a true statement.

THE REFEREE: VWell, we have his position and

your position on this. Hb‘re just repeating the
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same thing over and over again,
MR, SASSOWER: 1It's my position, your Honore--

let me come right to the point. All the papers

- I'm going through right now ave all papers which

led to the order of Mr. Justice Asch of September
1975 which your Honor, if I'm correct, has admitted
or accepted in evidence tentatively., It is my
pogition most emphatically that the Court was
deceived Sy~-

THE REFEREE: I gsther that,

MR, SASSOWER: By repetitiouge-

THE RE?E@E% Don'te--

MR, SASSOWER: 'Okay. And if I must repeat
the repetition, because unquestionably the
repétition affected the Court,

 THE REFEREE: May I suggént-~

MR, SASSWER:f‘I'ccrtaiﬁiyw |

THE REFEREE: (contg.) s=that you offer this
docﬁmant in evidence. If you just wané an sceumu~
lation of this point, you'll have that. It's
in @vidence and you have Mr. Abuza's poﬂit‘ﬁn that
hé;&id say that and he says it's not an accounting.

MR, SASSOWER: Well, may I somewhat adopt

ybur Hannr's'pbéition. I will get together with
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Mr, Bremnan and Mr. Grayson and draw up a statement
of all the assertions made by Mr. Abuza,

THE REFEREE: Can be stipulated.

MR. SASSOWER: And we will stipulate on the
record.

THE REFEREE: Fine.

MR, SASSOWER: Will that be acceptable to

MR, BRENNAN: Fine.

MR, SASSOWER: But let me have a few from each
document on all teattmonj.

THE REFERER: All right, I'lllgiva you two
for each,

MR, SASSOWER: Let's make it an average of two
sd I can take three on one. I draw the record to
pavagraph fifteen. 1 draw the Court's attention
to paragraph sixteen. I draw the Court's attention
to paragraph séventeen. And I draw the Court's
attention to the wherefore clause.. All right,

THE REFEREE: Again I come back to my suggestion
that you put this document in evidence.

MR, SASSOWER: Well, exeept my putting it in
evi&dnce, your Honmor, I put in evidcaeesand before

the Court matters which I don't believe are
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admissible in evidence.

THE REFEREE: They are if you have no objection.

MR, SASSOWER: I do have objection., That's why
1'd rather draw a .statement,

"THE REFEREE: All right. I am. I am suggesting
you might, just suggesting you might be better off
with it in evidence. If you don't think so«~

- MR, SASSOWER: ' Well, I'il think about it,
your Honor,

| ‘THE REFEREE: All right,
MR, SASSOWER: And 1'll certainly consider

your Honor's ‘suggestion.

' Q  Now, there'is no--I draw your attention to

the Order to Show Cause dated May 22, 1975 and to the

language in that Order to Show Cause prepared by you,

Mr, Abuza, and I will include that as part of the

stipulation. 1 next draw your attention, Mr, Abuza;'

to my eleventh line, affidavit in opposition, affirmae

tion in opposition, and when I say “Eleventh line" I

omit the title ande- .

.. THE REFEREE: Okay.
MR, SASSOWER: Okay. May I réed it, your
Hoﬁa:,~btcause it has the context, the next affidavit

firat;f
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THE REFEREE: -Yes.

Q “"The motion is meritless and based on the
assertion that affirmant willfully failed to account
since the order (obtained by default) on April 23, 1974,
Annexed hereto is a photostat of the top sheet of
affirment’s accounting as filed with the County Clerk
on July 31, ;974;"= Is it agree, Mr. Abuza, that's
accounting number two?

A Yes .

Q Annexed also is a photostat of the top sheet
of affirmant’'s accounting as filed with the County
Clerk on January Znd (dated December 31, 1?74). Do you
agree that!s asccounting number three? ‘

A Yes.
THE REFEREE: That should be January 2, 1975.
NR?'SASSGHER: Correct, your Honor, Yes, 1
am sorry. You're right.

Q (contg.,) The various orders are the direct
or indirveet vesult of default orders after égreemnnta
were made to adjourn (confirmed by Court service) and
mummg affirmations in opposition being submitted.

THE REFEREE: And missing affirmations in
opposition after being submitted.

Q Now, you replied to that affirmation, eleven-line
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affirmation on June 3, 19757
THE REFEREE: Is that correct,
Q (contg.) Is that correct, sir?
A Yes, your Honor,
MR, SASSOWER: Haw, ve're going to leave out

a lot of material which we put into atipulation.

Q You state in your affirmation, paragraph three,
that my affirmation is a complete sham, trust terminated
Japuary 2, 1974, and that I had yet to submit his
account in proper forh for judiéial review. 1 draw your
attention to that p@rtion'”For judicial review'. Was
there any raqaitemnnf in'éﬁy prior order that .1 do
anything except file an account?

A If you file it with thc Court one would presume it
would bé for judicial review.

Q I am asking not to presume. Is there any direct-
ive that I do anythirg else but file an account as of
that date? ' Yes or mo? |
A No. |

Q In what respect do you contend, as you did in
paragxdphffour‘that I sought by eleven-line affirmation
to mislead the Coutt? | '

A  Furnished them oniy with caver~ahaets of what was

purported tg-be-an‘abcounting'and did not show them
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what the sccount, what you purported to actually be an
account,

Q And this is--you're talking asbout two and
three?

A - That is correct.

Q Okay. Now, let me read five.

THE REFEREE: Two and three, they had been filed
- with the Court?:

THE WITNESS: Yes, your Honor.

MR, SASSOWER: Yes.

Q' Now, let's read five. "The answiring_affi:maﬁigsw
tion--" that's my affirmation--'Has annexed thereto as
exhibits topsheet of to so-called accountings. The
question is why did he not annex copies of what was
under the so-called topsheets? The answer is that they
did not contain anything resembling an accounting-aa‘a
review of the file will show." Is that the statement
you made?

A  Abgolutely.

Q Then you go on seven and you say “Annexed
hereto are Exhibits A and B, are the only two so-called
accountings ever sent to Plaintiff's attorney by
Respondent. We contend that they are not proper accounts

and they do not make sense." So what I attached and
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represented to the Court was accoumtings two and three;
you attached to your reply but you didn't attach two
and three, you attached one and two intentionally
intending to mislead the Court; that the two accoutitings
thaﬁ you referred‘tozag two and three, you put down as
one and two; is it not true, sir?

A No, sir. _

Q  Why did gog not include accounting-=sorry,
Why did you not‘inciﬁge-wwithdrawn. Wotilld you agree
that aceounting three--

iﬁE REFEREE: Let's go back and see what

Mr., Abuza agrees he submitted as Exhibits A and B,

what alleged accountings were they?

THE WITNESS: No. 1 and 2, and I state in
thexg=- |

THE REFERSE: Just a minute. It was one and
two?

THE WITNESS: That's correct.

Q And you knew that my affirmation, my eleven-line
affirmation only referred to two and three as being the
only two accountings filed in Court, and you took the
two accountings, attached it to your reply. but you
didn't attach number two and three, you attached one

and two, ané‘one‘being the scratch sheet that was sent
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out early part of '74; is that not correct, sir?

A

With an explanation.

THE REFEREE: Wait. 1Is that true?

THE WITNESS: VYes.

THE REFEREE: Explanation.

THE WITNESS: 1If you read it, it says Are
the only two so-called accountings ever sent to
Plaintiff's attorneys. These were the only omes
that were ever sent to us, one and twé. Until
these papers were served on us, i.e. Mr, Sassower's
affirmation in opposition, where he gave us a copy
of the top sheet for mumber three, I do not believe
that we even had any knowledge of that.

Q Sipe-

THE WITNESS: (contg.) And we were under a
time pressure to reply to his anawufing, and so 1
did not have time at that point to get a copy of
what was in the Court, but the fact remains is we
said these were the only onee that were sent to us.

THE REFEREE: When you=e

- THE WIINESS: And we were never sent--~can I
explain one thing further, your Honor?
‘ THE REFEREE: VYes.

. THE WITNESS: That when Mr. Sassower sent
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documents to us, one and two, there was no cover
sheet attached to them. In his moving~-in his
answering affirmation, all there was was a top
sheet with nothing underneath,

THE REFEREE: Yes. I understand that, however,
when you got a top sheet, you were then on notice
that something else had been filed in the Court,
were you not?:

THE WITNESS: That was the first time we
learned of it, yes, your Homor.

THE REFEREE: You were then on notice.

THE WITNESS: Yes, your Honor.

THE REFEREE: Well, again this falls into that
very grey @rea of not béing very clear to the Court.
You mention the only two ever sent to Plaintiff's
attorney,; but you don't--Mg. Sassower was making
a point, that you did not mention anything to the
Coﬁrt about this top ahegt which indicated the

existence of a third and, in any event, since you

 were alerted to this, didn't you have some obliga-

tions to see what this is, either call Mr. Sassower

‘and ask him what is this or send your clerk down

to the County Clerk's office and see if there i8

something new?
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THE WITNESS: I presume we did so, your Honor.
I am not sure. I don't recall at the time.

THE REFEREE: Well, if you did and learned
something about it, then wouldn't you have had
some obligation to éﬁt‘aemething in here about
that, either characterizing that as a nothing ox
a something because it may be, it may be that now
Mr. Sassower has filed the most extemsive accounting
you ever saw in your life, so you didn't do anything
to f£find out if that was so?

THE WITNESS: I believe we did., I don't see
we would have done this, knowing that he had filed
an accounting, a proper accounting.

THE REFEREE: No. Go ahead.

Q Mr. Abuza, 1 assert. to you--sorry, your
Honor. Mr. Abuza, I tell you that my vivid memory-«

THE COURT: Now, this is+
Q (contg.) --is to the effect--

- THE REFEREE: No, no., You are not testifying.

MR. SASSOWER: Okay.

Q Mr. Abuza, is it not true that only two days
ago you testified in this Court that you secured a
copy of accounting number three in January or February

of 1975 by an inspection of the file which was three
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months before the execution of this affirmation of
June 3, 1975, and I'm ready to bring the stenographer
up here to read your test#mony in that respect?
A I believe I éestifigd'that I thought--when I see
this document, I ﬁelieve that we did not know about
ik, ‘J |

q  Mr, Abuza, is there sny indication in your
file gé to when you receiqu;-f:om any sourcé, accounting
numberathréa? ‘ wv |
A I;é have to look at'the doeumants.

Qj | Well, would you 1ook at-~-you laok at your file
and praduce the top sheet: ﬁhat was sent to you by me
on January Z, 1975 and anyggemoranda of any conversation
1 hadiﬂith you with rgspectwto the recebt of that tep
sheet, 'in the first week of January 1975, sir?

' MR. SASSOWER: Andixaask the permission of

the Court to perm;t‘the'ériavance Committee

attg¥53y8 to inspect Htf Abﬁza‘t file for such

document.
A The Crievance Committee pulled @ut the accountings
from my fileg

Q I want the tep sheet of aceounting number
three as sent to Mr, Ahuza by myself on Jaauary 2 1975.

A I don't believe, your‘ﬂcnor, there has been any
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testimony that he sent it to me. If there was a copy
of that acconnting'ih my file, it was probably ome I
made on & Xerox machine in the Court,

 THE REFEREE: Well, where is it?

MR, SASSCWER: And any memorandum that may
exist of a telaphona-'cmverution the first week
of January of 1975 withrespect to that accounting

 batween Mr. Abuza and myself.
| THE WITNESS: Your Homor, that accounting
thae was pulred;' from my filée is in evidence so I'd
havq t:o«wha.l:eﬁe’r-- s .
. MR, SASSOWER: I just wamt the top sheet,
(Qﬁéﬁment ptOduead‘byiﬁﬁe witness.)
q  ¥r. Abuza, is there any {ndicstion in your
file as to when you received ‘this?
A 'rhcm does not appear tm be anythi.ng on the surface
of the dogument that would iadictte that, |
Q . Mr. Abuza, if you k_nav in May of 1974 that
mny aniy obligetion was to flia én agcoﬁnt, don't you
think it was incumbeni: upbn jron t;af&a you secured
an Order to Show Caule. to check thc rcaords of the
County C&nrk to determine-*

THE REFEREE: Repetitious, X

Q (contg.) - Lo da&ermine whether 1 did file such
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an account?
THE REFEREE: Repetitious, We've just gone
over that.
A In answer to your question about memoranda, there
i{s no--there is no memoranda in the file.

Q But it was your testimony it was not your
habit to make memorandum or memoranda bué it was
Mr. Schacter's?

A That is correct.

Q Are vou telling the Court that between
January 2, 1975 and June 3, 1975, a period of approxi-
mately five or six months, you never inspected the
County Clerk's docket book or file in this matter?

A That may well be true. It is our.practice when
people d:a suppose to file accounttngs’they serve
copies on the other attorneys.

Q No. You have told us, sir, that the practice
is both imn Surrogates Court and Supreme Court that the
only reégiremént is to file an accounting?

A No, I did not say that, sir.
. Q i%Tho reqﬁ}:oment_génerally {§e=
A .Ne, i’éid noﬁksay'that.
Q  Are you not. familiar that in 1975, Mr. Abuza,

that thegfiﬁm,ugbé'Arenson firm,.askedﬁma-tb.uaiﬁﬁp_x“‘
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service of a citation and never served me with an
aceounting, 1 had to meke & specific request of it, and
that is Exhibit--withdrawn. Would you say the Aremson
firm 18 knowledgeable in the field of accountings?
THE BEFEREE: That is argumentative. Ezeclude
it.

Q Were you f&miliar with the fact that the
Arenson firm when they made application for a citation
never sent me & copy of the accounting? Answer the
guestion.

THE REFEREE: Are you familiar with that?
THE WITNESS: Wo.

Q  Aredt you familiar with the fact that when
you made several applications to Surrogages Court,
Suffolk County, for citattonq againgte-

A Wait. Wait, You're talking--may I--we're talking
about practice, your Honor.
THE REFEREE: Wait.
Q Pructice., Talking about practice.
A All right,

Q You were handling, according to your testi-
mony the estate matter--
A 1f an‘aatate--

Q Excuse me. You were handling, gccording to
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your testimony, the estate matterof the Kelly Estate
in 1974, correct?
A Yes.

0 Is it not & fact that the Arenson £irm, at
my suggestion, rather than serve me, sent me a eitation
upon whieh I wee to admit service, which I did de.
Are you familiar with that?
A Not offhand,

Q Okay. Are you familiar with the fact that
the Arenson firm, since you were working on the file,
when they sent me the citation never--
A In what proceeding, sir? Citation, what proceeding?

Q@ A probate proceeding. What's the difference?
A M. '

THE REFEREE: No. Let's mot--question.

G A probate proceeding. All yight, They never
sent me the petition,
A They didn't file a petition for probate. You did,
sir. Are you talking about a petition to=-

Q Okay, Withdraw that. We'll get back to that.
Is it not trué that you filed various papers in Surrogates
Court, Suffolk County, which resulted in the issuance
of a eitation, and you served me only with the citation

and not the underlying proceeding? VYes or No?
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A Yes, with an explanation of practice, your Honer .

Q 1'm talking about practice.

& 4 gitation 1s a summons, You serve & summons on
gomebody, When they appear, they ask you for coples
of papers. You give them copies of papers.

Q Fine. An accounting requires only the filing
of an accounting, and when you ave asked for e copy of
the accounting, you send it?

THE REFEREE: That's the end of that.

Q A1l vight. 7The question is, you did not
looke-

A I am serry. The Grievance Committee just handed me
my file. Something they would, which is about, about
that time that he asked for may I=-

THE REFEREE: Right.

(Whereupon the witness read to himself.)

A You had asked me 8 question, Mr. Sassower, whether
I had reviewed filed im the Supreme Court to see whether
or not an accounting had been filed.

Q Between January 2nd and June 2nd 1975?

A  There is @ memo in the file. That's in my file.
It's a memo to me from Mr. Schacter, and one of the
portions says, "Review Supreme Court, New York Coumty

£ile. Is his time up to file the aeeomt?i?%:;
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THE REFEREE: What's the date?
Q The date?
A  ‘The date is 1-9-75. Now, I cannot tell from this
memo nor ¢a8n I--whether this meant to look at the Court
file or to look at our file because we had two files
on the Kelly thing, One was labelled--
THE REFEREE: That's all right, There are two
files. ‘

A (contg.) ~-one was labelled, and here it is in
.Mr. Schaecter's writing, Supreme Court and the other wase
marked Surrogates Court,

MR, SASSOWER: 1 offer that document in
evidence, your Honor.

THE REFEREE: Any objection?

MR. GRAYSON: Let's see. No objection.

THE REFEREE: V in evidence.

MR, SASSOWER: Sorry. Could you hold it for
2 moment, I thought this--that was the end of the
memo, Apparently there 18 a lot more. Let me See
what the rest is. I apologize to his Honor.
GMhercupén Mr. Sassower read to himself.)

MR, SASSOWER: Your Honor, I only offerve

THE REFEREE: Rather than offer, why don't you

read inte the record.
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''''

MR. SASSOWER: Well, except that at a rate of

point, I may want to offer the rest.

THE REFEREE: At this point. :

MR. SASSOWER: A1l right, "Memo ti%. C.A,.,"
which I assume is Charles Z. Abuza.

THE REFEREE: Is that correct?

THE, WITNESS: Yes.

MR, SASSOWER: "Dated January 9, 1975. Re: Kelly

v, Sassower. Kelly phoned.”’
G I assume that means Ed Kelly phoned?
Yes .,

MR. SASSOWER: (contg.) "I explained to him
the status of the Supreme Court, New York Cowunty
matter and the Surrogates Court matter.” The
rest I don't believe is adwissible. Continuing.
YReview Supreme Court, New York County file. 1Is
his time up to file the acecount? If not make an
entry in the diary when the time is up so that we
may follow it," May we offer this for identifica-
tion at this point? |

THE REFEREE: We don't want to unnecessarily
clutter the record. You've read it in evidence.
it's conceded that i{s an accurate reading.

Q Now, did you have a diary follow-up system in
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your office at that time in some sort of form?

A Yes and no. There was no central diary. Occesionally
notes might be made in my own personal diary.

Q Well, sir, did you make & note in your own
personal diacry to follow up this matter?

A I have no recollection. I didn't always do it.
Mr. Schacter suggested that I do.

Q Mr. Abuza, would I not be correct that the
evidence thus far shows, a, your office as leing over~
zealous in this matter?

MR. BRENNAN: Objection.
MR, GRAYSON: Objection.
Q Very diligent?
THE REFEREE: Sustained.
-0 At the time was your office located at
228 Broadway?
A Yes,
Q Which is across the street from what, sir?
THE REFEREE: We've gotten that into the
record before.

Q How far is it frome-

THE REFEREE: We have that in the record too.

Q How fare-

MR, SASSOWER: Sorry, your Honmor, I don't
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recollect.

Q And T assume at this period of time, since
with the information in this memorandum with r espect to
Ed Kelly, he was calling you rather constantly ox
rather often wanting you to move this thing along; am I
not correct?

A I would presume so.

Q And during this period of time we're apeaking
of January Znd to June 2nd, could you tell us how often
approximately you would be at 60 Centre Street?

THE REFEREE: You would be what?

Q At 60 Centre Street; this building?
A Hot very often.

Q Once a week, twice a week on the average?

A As fayr as 1 can recall this probably was the only
case we had pending in the Supreme Court at that time.

Q Would you be at Surrogates Court very fre-
quently?

& Yes.

Q Which is only a block and 3 half away from

this building?
A Yes.
Q Wa: 1d you not say that in the normal course

of events, you would have checked this file to ses if
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an accounting had been filed when one was due to be
filed?

A No, because--

Q At the latest the first week in January 1975,
yes or ne?

A Yo, with an explanationm.
THE REFEREE: Okay

Q Give us the explanation?

A it was, a8 1 said, most of our practice in Surrogates
Couwrt., We were not fully--this is probably, I belleve i.t‘
was the first inter vivos trust that I had ever been m-v
volved in in the Supreme Court. We were use to Surrogates
Court practice where people serve papere and we were not
use to secounting proceedings where papers were not .
served.

Q ~ Mr, Abuma, are you telling us that pro forma
your office at that time ueﬁrod aceountings on all
parties?

THE REFEREE: Excluded. We're not going down
that road anymore.

Q  Then you continue in paragraph eight and your
ag::in referring to the accountings number one and account-
ing number two, &ccounting nurber one and accounting

number twe.
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THE REFEREE: Question.

Q Am I correct?

A  Your question, sir.

Q Did psragraph eight refer only to accounting
one and twe? You say "The alleged documents®,
é 1 would assume 80, yes.

Q  Now, sir--

THE REFEREE: And this reference in that same
paragraph to the children, is that erroneous here
too? 1Is that so, Mr. Abuza?

THE WITNESS: That i{s correct, your Homor.

THE REFEREE: Itd érroneocus?

THE WITNESS: Yes.

Q  Now, Mr. Abuza, to this reply affirmation I
submitted & sixteen-line affidavit dsted June 6, 1975;
is that correct?

4 Yes,

Q To which you responded to Mr. Justice Asch
by letter dated June 9, 19757

THE REFEREE: Is that correct?

Q Ie that correct?

& Yes .,
Q And you say to Mr. Justice Asch, "We'd like

to call your Homor's attention to the following facts";
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is that corxect?
A Yes .

Q Now, this was the document marked 20 on the
submission te Justice Asch, and is the last document
rendered to Judge Asch prior to his making his decision;
is that correct? You want to see the cover sheet, the
cover sheet of the order?

MR. SASSOWER: Well, let's mark this in
evidence. Mr. Grayson, any objection?
MR. GRAYSON: Noyobjection.

(Document marked Respondent's Ei:hthi:. V in evidence.)
MR, SASSOWER: I draw the Court's attention
that item No. 20 i.ndiéates' the letter of Petitioner's

counsel. '

THE REFEREE. Item 20 on exhibit referred to
on Exhibit V, Judge Asch's oxrder of July 29, 1975
refers to Mr. Abuza's letter te Judge Asch of
June 9, 1975, correct?
MR, SASSOWER: Correct, your Honor.
THE REFEREE: All right.
Q One. You make several points to Judge ‘Asch.
One, with respect to item one, was there any requirement
of any order prior to Jume 9th 1975 which required that

we serve you with a copy of the order of the accounting?
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A Ho. .

Q Would you say item one was misleading to the

Court?
THE REFEREE: Well, couldn't be misleading.
MR. SASSOWER: There was no requirement to

say we never did it, It seems to imply that we had

the obligation,

THE REFEREE: Well, presumably the Court would
know whether you did or did not have such-«

MR, SASSOWRR: Well, with four hundred motions

a day, your Honor, l--

THE REFEREE: Well, that's argumentative.
MR, SASSOWER: Okay.

Q Two, Would you agree that as of that date
that there was no rgquirement‘by any order of any Court
‘that we accompsny the £iling ef an sccounting with any
papers for the judicial settlement thereof, yes or no?
A There was no requirementy

Q In fact, up to that point, such requirement
as was insgrted by you in the order of April 23, 1974
was expressly stricken, yes or no?

Mik, BRENNAN: Objection., Repetitive.
THE REFEREE: Repetitive. v$usta1ned.
. @ Three. Would you agreey referring to the

first line, that up to that date there was no requirement
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in any oxder of the Court for a formal petition?
MR. BRENNAN: Objection. Repetitive.
THE REFEREE: Well, I'll--
MR, SASSOWER: This, your Honor, is the only
document 1'll accede to two item rﬁling.
THE REFEREE: All right,
MR. SASSOWER:' I hope.
THE REFEREE:' Overruled.
A Sorry, your question?
Q  As of that date was there any requirement in
any order that I submit a formal application?
THE REFEREE: For judicial settlement.
Q (cmtg;) -=for judiéi-al ui:tlmnt?
A There was no rﬂuﬁ-mnt', but I don't believe this
states that it was,
' Q Wait a second.,
THE REFEREE: In this same paragraph three,
this vefers to infants and the appointwent of a
Guardisn-at-Litem is also in error?
THE WITNESS: That is in error, yes,
Q And also there is no requiramm: in any order
of the Court that I give notice to all parties or any
parties; is that not correct?

A Correct.
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THE REFEREE: The reference in the last para-
graph of your letter, Mr. Abuza, charging

My, Sassower with failing to carry out the Court's

order, "Which directed the f£iling of a formal

aceount on notice,” that's incorrect, is it not?
THE WITNESS: The notice part is, or, if you
want to say, the word “Formal.”
THE REFEREE: But the notice part is incorreet?
THE WITNESS: That's right.

Q So would you not say, Mr. Abuga, that that
letter to the Court on a motion to hold a party im
contempt of Court proliferated with ervors?

THE REFEREE: No. Excluded.
MR. SASSOWER: I've made my point, your Henor.

Q Now, Mr. Abuza, in the memorandum of
Mr. Jastice Asch, dated July 29, 1979, which was vendered
after considering your papers on this motién, and his
Honor granted your motion to hold me in contempt of
Court; is that not correect?

A  Correet. |

Q The Court stated, "The trustee has ignoved or
disobeyed several orders of this Court." Cam you tell
us what erders of the Court I have disobeyed in thi

matter prior te July 29, 1973, the "Several orders"
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that Judge Asch is talking about?

4

I can't presume to determine what the Judge had in

his mind when he wrote & decision. Obviously--

Q How many orders was it possible for me to

have~-

THE REFEREE: Excluded.

MR, SASSOWER: Your Honor has introduced this
document~~0ff the record.

THE REFEREE: Off the record.
(Discussion off the record.)

Q Mr; Abuza, how many outstanding orders were

there against me at that time?

THE REFEREE: Oh, I--

MR, SASSOWER: May I‘make an argument, your
Honor?

THE REFEREE: Yes.

MR, SASSOWER: It is my contention that at
minimum the Court was seriously mislead--

. THE REFEREE: A1l right.

MR, SASSOWER: Okay. Now, I've got to show
the misleading statements.

THE REFEREE: Right.

MR. SASSOWER: And the effect.

THE REFEREE: Right.

MR, SASSOWER: Okay.
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THE REFEREE: In that regard 1 think that this,
whatever you referred to Mr., Abuza, should go inte
evidence.

MR, SASSOMER: Okay. 1 offer it in evidence.
1 am sorry. 1 intended to your Honor.

MR. GRAYSON: No objection,

THE REFEREE: W in evidence. That's the letter
of Jume 9, 1975,
(Letter dated June 9, 1975 marked Respondent's
Exhibit W in evidence.)

MR. SASSOWER: Would you hear me, your Homor,

for a moment,

THE REFEREE: Yes.

MR, SASSOWER: Your Honor has tentatively in-
cluded in the evidence certain opinions and certain
ordars which hﬁply a certain apinion.

THE REFEREE: Right,

MR, SASSOWER: Okay. Over my objection.

THE REFEREE: Yes.

MR, SASSOWER: Now, if the opinion is in
evidence, it's an extra judicial opinion--by extra
judicial opinion, I mean an opinion read outside
this proceeding.

THE REFEREE: Yes.
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MR, SASSOWER: I have an opinion in evidence
which would be accepted by your Honor as evidance
but you give me, and I'm not saying this in any
derogatory manner, I am not given the opportunity
to attack something which is in evidence as an
opinion,

THE REFEREE: Vhere I drew the line herve.
You were ssking Mr. Abuza how many orders theve
wera, |

MR, SASSOMER: That's right, to show the
opinien 18 erroneous, patently erromeous, because
Judge Asch says I have defied several orders of
this Court, and I say it's impossible for me to
have defied several orders of the Court of
necess ity because there are only two orders in
existence at this time, and obviously he was misled
by many of the assertions made by Mr. Abuza, and
I'm going to continue to show the assertions by
Mr, Abuza,

THE REFEREE: All right. But I think‘what
m?ﬁn;:&t;alking about now is really a matter of
argument, matter of argument, because you have to
adduce the facts on which to base it on.

MR, SASSOWER: Let me speak on--would you
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excuse us, Mr, Abuza, for a moment.
(Whereupon the witness left the hearing room.)

MR, SASSOWER: Ydixr Honor has posed to me a
question and a problem and I'm speaking out loud.
The first question is what I predict will be the
length of this proc;eding, and 1 say to your Honor
that depends to a large extent on the rulings
adopted by the Court, because it is my intentiom
at the pfesent time, since your Honor lms become
aware of certain opinions, rendered outside the
hearing of this tribunal, which I will classify
as extra judicial opinions, even though they
were judicially rendered, as far as this proceeding
is concerned they are extra judicial, |

I must, and I think unfairly, bear the burden
of the bringing in the writer of the opi.ni.on.to justify
the opinion, which in this case is Mr. Justice Asch.
Now, I refer his Honor to a late Supreme Court of
the United States opinion, a copy of which I gave
to my distinguished adversary. It is Denmnis V. Sparks.

b dnn't-have the official citation, but it is reported

‘on 101 SupremECourt‘183 66 Lawyers edition 2d 185.

In fact I don't even think it's been officially

répcrted as yet.? And I'm referring to the Supreme
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éourt citation on page.lsa, Mr., Grayson, first
column, half way dawn, where Mr. Justice White,
speaking for the entire CQurt states, "Neither are
we aware of any rule generally excmpttng a Judge
from the normal obligations to respond as‘a witness

when he has 1nformatioﬁ material to a criminal or

eivil praceeding,“ and I m put 1n the predteament

whare six years later I'm asktng a Justiee of this
Court to justify an opinion or to explatn an opinion

rcndered by his Honor aix yuars prior therata.

3

That'a the first thing. 1 am asking hﬁm ta

&

render an opinion when the calﬁudlr in Special I

of thia Caurt at times reached fonr hundred motions
i 1; %
pcr day on the calendar, and I am putting myaelf

b ,l 9

in the procariouo light. I m lpaaking pragmatically
af trying to cross exnmine a highly-eltcumed justice
of thia Court beﬁb:a another highly esteemaé justice _

who atts as a Referee 1n this Court

THE REFEREE=‘What‘n your bottom line hnra?

§

MR, sASSQﬁER. My bottom line 13 that whdn

]

you analyzc thc aituation. tha predicament that

1 facc raalistiealiy is extrcmaly unfortunatu and

1

psejudieally detrtmental and 1 nay this, carry it

one step further, because your Honor has received
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in evidence the opinien‘of the Appellate Division
that difficulty {s compounded sti1l greater because
I am met with an opinion which in.my view, no matter
how it's looked at, cannot be justified, camnot.

T meane=

THR REFEREE: Evidentiarywise.

MR, SASSOWER: Right. Let me éarry it one
Step further, ; am putting this Court in a pogition
of requesting thi§ Court in effect to say, "I have
heard all the:evidence; I have hagrd the testimony,
It is iy honeathptnion--“ and I am not.to pPresume
what your Honor is going to say, ﬁut this is what
I'm going to ask }our Honnr to say: “f having
listened to all the teatimony believe the Appellate
Bivision and xr Justice Asch, no matter haw studious
they made of this .case, that they were absolutaly
off base," bec&use I'm going to shaw your Honur the
brief that was handad by Me, Abuza to the Appellate
Division, the misleading statamanta baek and'fbrth.

and I say this yaur Hanor, the Apyellate biviaian

‘ with all great respect does not sit on every
casa, exvcathedra. They'mmke mistakes like every-

bedy elae. But I am putting your Honur in & position

where I want your Hénor to say to the Appellate

€
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Divisioﬁ, "Wipe this badge of infamy from the neck
of Mr. Sassower because I think he got unfair
judgment .

wé can do ;t tofsocrates, we can do it Christ,
we can dé it te Gaiileo, but somehow we can't do
it to living people. I won't go into it any further,
but I am’ telling your Honor the burden I face.

THE REFEREE I agree. 1 thought that you
were going to discuss evidentiﬁrywise, what you
wanted to do about--

mn.vsassdymg: That's my pgobiqm. How do I
 appreach thig, qﬁd it's something constantly because
it's in constant turmoil that I cannot give to
your Honor a ;eéponsivq answer because I'm inclined
o do one thing :oday, depending upon the evidence.
i change my min@ ;emgrraw, 4 changélmy feelings
tomorrow, and I can'£ be that~cand1d to your
Honor, and for‘;hqt reason, I apologize. |

THE REFEREE: Ha need to apologize because
thg 1aga1 question you raise haa been upgﬁfmost
in my wind. T wns about to say than 1 a;;rtnd
beth sides esrly on to legal quastinn of the
eéfect of the orders, and I ask counaal on bath

sidas to addresu themselves in legal research
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to that kind of préblem. I #grea. 1 agree.

MR. SASSOWER: And if I may say, if I may
speak with perﬁission of the Grievance Committee
attorneys, we-ﬁav§ discussed the matterev§£f the
vrecord. ok |

THE REFEREE: Off the record.

(Discussion off the ?ecord.)

CHARLES 2. ABUZA, called as
a witnees in behalf of the Petitioner, resimed
th@ stand, and testified as follows:

MR. SASSOWER: I think we 1eft-~we possibly
may have left éhe matter unanéuared or aé least
unanswered 1n.my mind withrespect te your questions
that I posed to Mr. Abuza, regar&ing the opinion
oﬁ Mr. Justice Asch. Well, let me ask a question.

CROSS EXAMINATION
BY MR,.SASSOwER: (eontg.) ’

Q Mr._Abuza,'I\turn your attention to tﬁnt
portion of Mr. Jugtici'Asch in the paragraph where
his Hénor states i have "Ignored or disobeyed several
orders of this Court,” and I ask you, sir; as of the
date of that opinion, which was July 29, {é;;, which
ordcrs'of this Caurﬁ db you content that T possibly

eould have disobeyed?
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THE REFEREE: I don't know that that's

Mr, Abuza's province. He can't speak for

Judge Asch. 1

Q | Let me ask you this question, sir: What
orders were extant Qn:Jqu 29, 1975 against me directing
me to do something?
A I believe Justice Sarafite's order.

Q@ Of April 23, 19747
A And Justice Asch's order.

Q | S0 there were two orders?
A 1 believe.so.

Q vNaw,;of those two orders, hn#e I ignored, and
if so, in what respect anyone of those two orders?

THE REFEREE: You're saying he didn't properly
account? ' '
| THE WITNESS: 'Exlqtly. :

Q:’ And using the word "Disobeyed" as distinguished
Erom "Ignored," well; "Ignored" is "Ignored." 'Disobeyed"
is son;x'ethi.'ng--‘»wall; you say I "Ignored" in that I didn't
properly account, That was "Ignored” and that was
"Disobeyed™? ‘
A I didn't say "Ignored" or "Disobeyed.”" The Judge
did.

Q Did you ever content, sir, to Mr. Justice Asch
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that I had ”Ignnrcd'the ordar?
A I don't believe 8o.

Q © Did ynu evar contend to Mr. Justica Asch that
I had “Disobeyed” any orders9
A Yes . _

Q Now, air,‘with:espect to the accounting number
three, #riar»to July‘29, 1979, had you ever contended
that a;ecunting numbex thréa was incomprehensible, yes
or no?

A No.

Q Did yuu.éver contend, prior -to July 29, 1979,
that you could ‘not understand accounting nwﬁber three?
A I had not recg-i.véd it:‘or seen it,

Q Well, you received it in June, I think you
said, first you said January or February, then you said
you saw it in‘Juneé now, as of July 29, 1979, did you
find it incomprehensible?

A Yes . i

Q  Vhen did accouting number three become compre-
hensible to you, s‘inee_ T draw your attention to
Defendant's Exhibit X for identification, which I
submit to you does not claim in any respect that that
accounting is incomprehensible or there 1s any claim

being ﬁada that such accounting is incomprehensible?
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MR. RRENNAN: I object, your Homor,
THE REFEREE: Objection sustained;-<tht is

your question. - V

| MR, SASSOWER: My question is when Mr. Abuza

saysg=-

THE REFEREE: Question, question.

Q When you saw the accounting, aceounting number
three, you saw acceuﬁting number three, was it compre-
hensible to you?

A Not as a proper accounting, no.

Q 8ir, not proper, was it comprehenaible to
you, did you understand the figures, did you understand
what the figures meant?

A Not necQSsariiy, I have to iook at it;
MR. SASSOWER: May we show--
THE REFEREE: Did you find it was--
THE WITNESS: I have never used the word

"Ineomprehdnliblq.“ Only the Cowrta have.

T névéf-aaid'tpata

Q ‘. wéll,'dia you ever say to me at any timé, at
any place, this og‘;hat I dq not understand about’
accounting three?’

. THE. REFEREE: ReggrdleBS‘df‘what he said,

doesn'’t it speak for itself.
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A MR, SASSOWER: To who? I ment with an opinion
by Mr. Justice Asch, and I'm asking-~

THE REFEREE: Whéther he agrees or disagrees
with Judge Asch, does it make any difference?

MR. SASSOWER: Yes, it does, your Honor. I'1ll
tell you why., Because if in fact this proceeding
dealt with only adults, only adults, whether
Mr. Justice Asch or any other Justice understood
it becomas irrelevant, It only deals with adults.
1t'as only whether the Petitioner understands it.

THE REFEREE: VYes. All right.

MR, SASSOWER: But if it deals with infants
then we have a different ballgame. Okay.

THE REFERZE: Yes, but we've established it
does not deal'wigh infants and representations
were made through the Court that it does.

MR. SASSOWER: Let's carry on.

Q By thewy Mr. Abuza, I draw your attention to

the affirmatlen of Samuel Schacter, August 19, 1975.

I turn to page-~sSorry, paragraph 9, Would you say--by

the way, this affirmation preceded the signing the

order of Mr. Justice Asch which held me in contempt,

correct, the order holding me in contempt, and this

affidavit included thereon is September--some day in
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September of 1975.

MR, GRAYSON: 23rd.

Q (contg.) September 23, so this August 19, 1975
included in the order holding me in contempt insofar as
paragraph nine is concerned is in ervor, if I may shorten
it, one, it does not involve infants, the infant's
trust; twb,: the -iﬁfatit's trt_xst did not terminate i.n'

1974 more than eighteen months ago, and Mr. Sassower
was not’i obliged by any order of the Court to settle
his account; is that' correct? ‘

THE REFER_!EE_‘: Is p’aragrapﬁ n,;liaa' incorrect insofar
as it states' " Atrust for the benefit of infants"?

THE WITNESS: “féa, that is incorrect.

THE REFERER: It's incorrect too in two respects;
one, it did not involve infants; and, two, it any
event that thust had not terminated.

THE WITNESS: That is correct, your Honor,

Q  And, thi":efe,; that there 18 no requirement that
1 judieially act:ount? ‘

THE REFEREE Repetitious. A ‘

MR- SASSOWER: That's, your Honor=wand I don't
want to argue the case now, is the repetitian t:hat
made faet in the Court's mi.nd " i .

THE REFEREE: I'm very well aware of that,
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Q Mr, Abuza, there came time when you received
a notice from the Appellate Division to appear before
Mr, Justice Aron Steuer; is that correct?
A Yes,

Q And do you recall that you appeared before
Mr. Justice Steuer on January--1 believe it was 30th,19767
A I don't recall the date, but I do recall appearing
at whatever time the notice called for.

Q Do you recall if I was there?
A I believe so.

Q And you were there?
A Yes .

Q And Justice Steuer was there?
A Correct.

Q And is what we call a pre~argument conference;
is that correct?
A Yes .

Q And an interrogatory was posed to the Grievance
Committee Attorneys?

THE REFEREE: Say that again,

Q An interrogatory was posed to the Grievance
Committee Attorneys as to what was said at that
conference? Was that interrogatory posed to you by

such attorneys?
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A 1 believe so.

Q And did you say in sum and substance to the
Crievance Attorneys, Grievance Committee Attorneys, that
you did not recall what occurred at that conflerence?

A 1 couldn't recall any exact knowledge. I know
the conference didﬁ't settle the case.

Q Well, do you recall what Justice Steuer said;
what you said; what I said?

THE REFEREE: In subatance.
Q In substance?
A In substance the purpose of that--it's obviously
to attempt E}settlement of the matter and--
THE REFEREE: A settlement of what matter?
THE WITINESS: The matter before the Court on

an appeal.

THE REFEREE: A1l right.
A (contg.) =-and I believe it was readily evident
to Judge Steuer this was just not a case or type of
case that was meant to be settled by this kind of
discussion.

MR, SASSOWER: Move to strike what was evident

to Mr. Justice Steuer.
- THE REFEREE: In substance, what was said?

THE WITNESS: Mr., Justice Steuer asked us
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what the case was about. We told him. He asked

whether it could be settled and I believe we

both said "No."

Q And what did Mr., Justice Steuer say?

A I don't recall.

Q Have you ever gone to a pre-appeal conference
before Mr. Justice Steuer before?

THE REFEREE: Excluded. Get to the matter.

Q And that's all that happened there?

A As far as I recall. There was no transcript.

Q Mr, Abuza, the matter came--in March of 1976
you submitted & brief to the Appellate Division, First
Judichl Department, withrespect to the appeal from
Mr. Justice Asch's oxder?

A 1 presume 1 did, yes.
4] And is this a copy of your brief?
(Document handed to the witness.)
A That is correct.
MR, SASSOWER: May I merk it for identification,
please?
THE REFEREE: X for identification,

{Brief marked Respondent's Exhibit X for identifi-

cation,)

MR, SASSOWER: Your Honmor, no matter what you--
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your Honor £inally takes on the matter, because

of the obvious importance of the Appellate Division

decision, and its effect upon this tribunal, I ask

that I be exempt from the two-question rule, with

respect to this document .

THE REFEREE: Yes.
MR. SASSOWER: Okay,

Q Page two, True or false, or misleading?
One, two, three. "The trust in question terminated
on January 2, 1974. More than two years have elapsed
since an acﬁounting was requested of this attorney
fiduciary. He still has not accounted. This is Maxch
of '76." True, false?
A True,

Q Was that statement inserted by you with an
intent to mislead the Court?
. No.,

Q Question presented for review by you. One.
YWas the Respondent~-Appelant in contempt of Court
when he ignored and failed to comply with the following
ordere of this Court: A, Order oE Mr. Justice Sarafite,
dated April 23, 1974; B. Order of Mr. Justice Sarafite,
dated October 11, 1974." I think you already testified

there was nothing in the October letter of 1974 to comply
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with? |
A It rveinstated or reaffirmed the previous order.

Q But there was nothing, no direction there.
C, "Order of Mr. Justice Asch dated November 7, 1974.
D. "e-so we have two orders so far, '"D. Orders of
the Appellate Division, First Departmont, dated
April 24, 1975=-"

THE REFEREE: Take it easy.
MR, SASSOWER: Sorry.

Q (contg.) "Dismissing Respondent-Appelant's
appeal from the order directing him to accomt." 1Is it
not trus that I appealed from Justice Sarafite's order
which denied my motion to vacate the April 23, 1974
order?

THE REFEREE: Is that trua?
A Yes .

Q And when I filed accounting number three of
necesaicj that order became moot, did it not?

A Only if you agreed that that was an accounting.

Q In any event, the order of the Appellate
Division dismissing my appeal without opposition,
April 24, 1975, there was no direction by the Appallate
Division that 1 do anything, right?

THE REFEREE: This is argument. This is



94 Abuza-For Petitioner-Cross

argument,

MR. SASSOWER: 1'11l abide by your Honor's
ruling.

Q Then you talk about Justice Asch's order of
September 23, 1975, and then you cemclude, after repeating
five orders of the Court, "In each instance the Court
below has directed the Appelant to account. He has
not done so." First of all, those five~-~first part of
the question, 1Is it true that in each instance that
you mentioned that the Court has directed me to account,
yes or no?

THE REFEREE: That's argument, The orders dre
in ‘evidence and you can make your argument,

MR. SASSOWER: May I have an admigsion from
the witness? ' |

THE REFEREE: No,

MR, SASSOWER: Even as to credibility?

THE REFEREE: ‘No. We get into argument here.

He makes a distinction. He says it's not an

sceounting; you say it was. So he says you didn't

v comply.

Q Did you say on page five "Thus after two

years this attorney-fiduciary has not f£iled a proper

accownting ‘together with the usual petition to settle
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such account and remains in willful disobedience of
a succession of orders of the lower Court,” Misleading,
yes or no, Mr, Abuza?
THE REFEREE: Did you so state in the brief?
THE WITNESS: Yes, I did so state.
Q Misleading?

Q Intended to be misleaéigg, M. Abuza?

THE REFEREE: It's not misleading, he said.

MR. SASSOWER: Point one.

THE REFEREE: I think times up, Ten A.M..
October 7th.

MR, SASSOWER: Your Honmor, have a nice
vacation. I'm sure I say this on both sides.

THE REFEREE: At the request of céunscl for
both sides, I am again returning all of the exhibits
in this matter to Mr. Grayson $o that counsel can
work on them.

(Whereupon the hearing was adjourned to October 7,1981
at 10 A.M.)

- Certified to be & correct transcript

of the minutes in this case.
7 rd
A/ \ } Ay

Philliﬁ«@ Reig,
Official Court Reporter.
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