
CErurEn 1or lvotclar AccoUNTABILITy, lNc.

(914) 421-12oo. Fax (914) 684€554

E-Mail: probono @ delphi.com

Box 69, Gedney Station

White Plains, New York 10605

ORAL TESTIIT{ONY ON BEHALF OF THE CENTER FOR JUDTCIAL
ACCOUNTABTLTTY, rNC. AT THE DECEMBER 9, L994 PUBLTC
HEARTNG OF THE COMMITTEE ON LONG RANGE PLANNING OF THE
JUDTCTAL CONFERENCE OF THE UNTTED STATES, WASHINGTON,
D. C.

Good afternoon. My name is Elena Ruth Sassower. I am

here to present testimony on behalf of the Center for Judicial

Accountabil i ty, Inc., of which I am the Coordinator and a Co-

Founder. The Center for Judicial Accountabi-I i ty, Inc. is a

nat i .onal  non-part isanr.  not- for-prof i t  c i t izensr act ion group

formed to provide independent monitoring of the processes by

which judges are selected and discipl ined. These processes take

place behind closed doors and in ways which, demonstrably, are

neither serving nor protecting the public. The Centerrs goal is

to document what is taking place so as to raise public

consciousness of the need for major and meaningful reforni in both

areas.

At the outset, w€ commend the Judicial Conference for

giving the public the opportunity to part icipate in i ts

evaluation of its rrProposed Long Range Plan for the Federal

Courtsrr. fn making the tr ip here today from New York, we do so

with the hope and expectation that these hearings will not be a

pro forma prelirninary to rrrubber-stampingrr the rrProposed Long

Ranqe Planrr, but rather that the information presented by us--

documentari ly rebutt ing central tenets of the Planr ds reflected
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by i ts rrCore Valuesrr  (at  p.

evaluated.

5) --wi11 be seriously studied. and

Unfortunately, that was not the case with the National

Commission on Judic ia l  Discipl ine and Rernoval ,  whose

methodologically flawed work product is referred to under

Recommendation 52 of the Long-Range Plan. fn invit ing comment

from the public, the National Commissionrs June l-993 Draft Report

had expressly stated that absent a rfconvincing demonstrationrr of

the inadeguacy of discipl inary mechanisms within the judicial

branch, it would not recommend substantial change. However, when

a rrconvincing demonstrationrr was thereafter presented, the

Commission showed i tsel f '  to be total ly dis interested.

SimiIar1y, although the Commissionrs Draft Report explicit ly

recognized the rrprophylacticrr value of a careful appointments

process, stating that i t  would be rruseful to knowrr about i ts

trstructural defectstt, the Cornrnission thereafter failed to avail

itself of the documentary information which it was provided

showing that the present systern does not even screen out judicial

candidates who are blatantly unfit.

In the ten minutes al lotted, I wil l  focus my remarks

on the materials we presented to the National Commission on

Judicial Discipl ine and Removal since those very materials are

extremely relevant to the rrCore Valuesrr of trEqual Justicerr,

frExcellencerr and rrAccountabil i tytt,  which the Long-Range plan

repeatedly states it has been formulated to rrconserve and

enhancerr.



Under the rrCore Valuerr of rrExcellencerr (p. 6) , the plan

recognizes that rrthe guatity of the nominations processtr is

critical to achieving the highest competence level for members

of the federal judiciary.

The PIan also acknowledges that public confidence in

the federal judiciary rests:

rr in no smal l  part .  . .  Ion]  the bel ief  that ,
federal judges are selected by an exacting
process. .  .  f r  (p.  5)

Yet there is no affirmat,ive statement in the Lonq-

Range PIan that our present appointment system is one which is,

in fact, rrexactingtt in producing judges of the highest quali ty.

Such evaluatj-on of the appointments process is 'part icularly

crit ical in view of the PIanrs acknowledgernent that more federal

judges will have to be appointed to keep up with the dramatically

accelerating caseload.

For that purpose, the Center submits to the Long-Range

Planning Committee the case-study critique of the federal

judicial screening process prepared and presented by i ts

predecessor loca1 cit izensr group, the Ninth Judicial Committee,

to the Senate leadership in May 1992 and, again, last year to the

National Commission on Judicial Discipl ine and Removal. As set

forth and documented by that critigue, which empirically analyzed,

a part icular federal judicial nomination to the distr ict court of

the Southern District of New York:

rra serious and dangerous situation exists at
every level of the judicial nomination and
confirmation process--from the inception of
the senatorial reconmendation up to and



including nomination by the President and
confirmation by the Senate--result ing from
the derel ict ion of aI l  involved, including
the professional organizations of the bar. r l
(at  p.  2)

Inasmuch as the Long-Range Plan views the appointments

process as the province of the other branches of government, we

wish to make known to this Conmittee--much as we made known last

year to the National Commission on Judicial Discipl ine and

Removal--that events subsequent to submission of our critique to

the Senate leadership in L992 not only reinforced the validity

of our conclusion as to Lhe rrderel ict ion of al l  involvedrr, but

demonstrated the complete failure of government and bar leaders

to take correctiv'e action after such dereliction was mdde known

to them. Time has not permitted us to assemble for presentation

here today a compendium of our extensive and shocking

correspondence with the Senate Judiciary Cornmittee, as weLl as

the Senate and bar association leadership. However, such

compell ing documentation--which must be read to be believed--wil l

be short ly transmitted to you for inclusion in the Record. It

demands that the Judicial Conference act affirmatively in

call ing for a thorough investigation of the appoi-ntnents

process, which our critigue exposed as totalty inadeguate and

tainted.

. Now, beyond rrExcellencerr, I  turn to the other rrCore

Valuesrr  of  r rEqual  Just icetr  and rrAccountabi l i tyr t  (pp.  5-6),  the

existence of which the Long-Range PIan accepts as hallmarks of

the federal judiciary. The Long-Range plan recognizes as of



utmost importance to naintaining public confidence in the

judiciary that there be a perception:

rrthat the courts r rulings are supported and
constrained by wel l -ar t iculated IegaI
principles, and that those decisions are
reviewable by an appellate system that wilr
correct errors, reject arbitrary judicial
conduct and be faithful i tself to the
const i tuLional  I imi ts imposed on the
judic iary."  (at  p.5)

The chasrn between these idears and the reality of

judicial conduct on the federal bench may be seen from our July

L4, L993 let ter  to the Nat ional  Commission on Judic ia l

Discipl ine and Removal. That letter described how judges of the

Second Circuit--including now chief Judge. Jon Newrnan--used. their

judicial off ice rtto crush and destroy those who speak out

against  judic ia l  abuse or are associated with r judic ia l -

whistteblowersttr by authoring decisions which were rknowingly

false and fabricated as to a1l material facts and in knowing

disregard of control l ing black-letter law., The support ing

documentary materials-- including a petit ion to the Second Circuit

for rehearing en banc--presented to the National Commission

exploded the Cornmissionrs unsupported views as to the adeguacy of

appellate review and the so-called rpeer disapprovalrr as a
rrfundamental checkrr against judicial misconduct. Those views are

essential ly repeated in the Long-Range plan (p. 68).

Indeed, the fact that the Second Circuitrs decision,

per Jon Newman, was not repudiated on the en banc application of

the plainti f fs--where the decision was not only i l logical and

internally-inconsistent on its face, but confl icted with bedrock



decisional law of the U.S. Supreme Courtr Ers well as the Second

Circuit i tself--refutes the notion, appearing repeatedly in the

Long-Range Plan, that the smallness and collegiati ty of the

federal judiciary ensures the consistency and coherence of

decisions. What they do is make more likely cover-up, rather

than correction of, judicial misconduct.

As part of the record herein, I am providing for the

Committee--in addit ion to the petit ion to the Circuit Court for

rehearing en banc--a set of our papers before the U.S. Supreme

Court  in Sassower v.  Field,  92-L4O5t wherein,  to no avai l ,  review

was sought,  speci f  ical Iy,  under that  court  I  s | tpower of

supervisionrr for redress of the monstrous judicial misconduct on

the part of the Second Circuit and the distr ict court.

Although the Long-Range PIan finds 'rtroublingrr (at p.

44) that Congress--whose members are democratical ly elected--

should attempt to override directly federal rules enacted under

the Rules Enabling Act--it does not address the problern created

when federal judges use rr inherent powerrr, without the sl ightest

necessity or due process, to override those rules--as was done by

Judge Newman, with no review granted by our highest Court.

Although the Long-Range Plan endorses what it calls the

Nat ional  Commission I  s rrcentral  recommendat ionrr  as to

impeachment, available evidence suggests that not only is the

impeachment process--as in i t iated by the House Judic iary

Committee upon individual complaints--moribund, but that the

National Commission knew it to be so when it concealed that fact



in i ts Report. In view of this Comrnitteers endorsement of the

impeachment mechanisrn, we certainly expect that, based on the

information herewith provided, i t  wil l  take steps to ensure that

such mechanism is in good working order. With so many

anticipated new life-time judges on the federal bench, the need

for an effective impeachment machinery will be even greater--

particularly if there is no change in the grossly-deficient

appointments process.

Finally, I  would add that the National Comrnission, in

favorably concluding as to the extent of judicial misconduct and

the adequacy of discipl inary mechanisms within the judicial

branch, shbckingly fai led to' sol icit  testimony' from federal

l i t igants and lawyers on the subject. Based on my own f irst-hand

personal experience and those of others, the situation is, to put

it  ni ldlyt very, very far from what the Commission describes and

from what is described in this Committeers Long-Range PIan.

The Center will be working actively to advance the

rrCore Valuesrr and looks forward to serving as a resource for your

Comrnittee in realizing them in our l i fet ine.

Thank you. I wil l  gladly answer your guestions.


