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EXECUTIVE SUMMARY
Critiqueof the BreyerCommitteeReport
In September2006, the Judicial Conductand Disability Act Study Committee,chairedby
AssociateJusticeStephenBreyer,presentedChief JusticeJohnRobertswith a Reportto the
Chief Justiceon the Implementationof the Judicial Conduct and Disability Act of 1980.
["Breyer CommitteeReport"], purportingthat the federaljudiciary has been "doing a very
good overall job in handling complaintsfiled under the Act". Chief JusticeRobertsand
JusticeBreyerthenjointly presentedthe Reportto the AmericanPeopleat a pressconference
held at the SupremeCourt.
From that time until now, none of this nation's scholarswho write and speakabout federal
judicial discipline and none of the organizationswhich routinely advocateabout iudicial
independence
have done any critical analysisof the Breyer CommitteeReport. Nor hasthe
mediacritically examinedit. As for Congress,it hasheld no hearingson the Report.
In March 2008, the Centerfor JudicialAccountability,Inc. (CJA), a nonpartisan,nonprofit
citizens' organizationwith a 15-yearhistory documentingthe corruptionof federaljudicial
discipline,rendereda73-pageCritiqueof the BreyerCommitteeReport,expresslyin support
of congressionalhearings and disciplinary and criminal investigations. The Critique
demonstratesthat the Report is "a knowing and deliberate fraud on the public",
o'methodologically-flawed
anddishonest",andthat it restson
"hiding the evidence- first and foremost, the thousandsofjudicial misconduct
complaints filed under the Act, which the federal judiciary, not Congress,
shrouded in confidentiality and made inaccessibleto both Congress and the
public, so as to conceal what it is doing."

The Critique's Table of Contentsprovidesa handy overview of its fact-specific,evidencebasedpresentation,
in supportof "radicaloverhaulof the fagadeof federaljudicial discipline
that currentlyexists". Here aresomehighlights:
THE BREYER COMMITTEE'S ESTABLISHMENT (pp. 3-8): Chief Justice
Rehnquist was fully aware of "real problems" with the federal judiciary's
implementationof the JudicialConductandDisabilityAct of 1980["1980Act"] years
before establishingthe Breyer Committeein May 2004. As far back as 1998,CJA
had providedChief JusticeRehnquist,in both his administrativecapacityas headof
the Judicial Conferenceand in his judicial capacityas head of the SupremeCourt,
with documentaryevidence that the federal judiciary had reduced the Act to an
and misfeasance
in faceof suchevidenceresultedin
"empty shell". His nonfeasance

CJA filing a November6, 1998impeachmentcomplaintagainsthim and againstthe
AssociateJustices,includingJusticeBreyer- copiesof which were sentthem. Such
impeachmentcomplaint is still pending before the House Judiciary Committee,
uninvestigated."Investigationof the impeachmentcomplaint- beginningwith the
particularsset forth by CJA's March 10 and March 23. 1998memorandato the House
Judiciary Committee.referred to therein - would suffice to discredit the Breyer
CommitteeReport.totally."
TIIE COMMITTEE'S SELF.INTERESTED MEMBERSHIP & RESEARCE
STAFF (pp. 8-12): AssociateJusticeBreyer had a direct interestin the outcomeof
the Committee'swork - as he could not examinethe true f'actsas to the federal
judiciary's implementationof the 1980 Act without validating the impeachment
complaintagainsthimselfand Chief JusticeRehnquist.
The Committee's five other members, also appointed by Chief Justice
Rehnquist,were also interestedin its outcome:four are federaljudges,subjectto the
Act and againstwhom judicial misconductcomplaintsmay have been filed, were
pending, or might be filed. Additionally, they - like Justice Breyer before he
ascendedto the SupremeCourt - had been responsiblefor dumping virtually all
judicial misconductcomplaintsthey had receivedunder the 1980 Act. The fifth
member, the only non-judge, was Chief Justice Rehnquist'sown administrative
assistant- who servedat his "pleasure",with an interestin protectingthe Chief
Justicereputational
ly.
The Committee'sstaff was alsoseltinterested,nonemore so than JeffreyBarr,
Esq.,then assistantgeneralcounselat the AdministrativeOffice of the United States
Courts and its "principal staff' to the Judicial Conference'sCommitteeto Review
Circuit Council Conductand Disability Orders. In thosecapacities,as well as others,
Mr. Ban' had beenpivotally involved in the federaljudiciary's subversionof the Act,
as documentedby the record underlying the November 6, 1998 impeachment
complaint.
o THE COMMITTEE'S FLAWED METHODOLOGY REFLECTIVE OF ITS
SELF-INTEREST(p p .1 3 -66) :
A. tr'ailins to Identifv and Respondto Criticism of the 1993Report of the
National Commissionon Judicial Discipline and Removal (p. f3): The
Report statesthat administrationof the 1980 Act had previously been "the
object of one major inquiry: that of the National Commissionon Judicial
Discipline and Removal,which Congresscreatedin 1990 and which filed its
report in 1993" - without identiffing any scholariyliterature or other critiquing
of the NationalCommission'sReport,or response
thereto.
Therewas at leastone very significantcritique- CJA's publishedarticle
"Without Merit: The Empty Promise of Judicial Discipline", The Long Term
View (Massachusetts
Schoolof Law), Vol. 4, No. I (summer1997)- and we
had explicitly and repeatedlycalledfor the JudiciaiConference'sresponseto its
showingthat the National Commission's1993Report was "methodologically-

flawed and dishonest, specifically with respect to the federal judiciary's
implementation of the 1980 Act". As documentedby the record underlying the
November 6, 1998 impeachment complaint, the Judicial Conference, including
Chief JusticeRehnquist,had not responded.
B.
Concealing the Federal Judiciarv's Non-Compliance with Key
Recommendations of the National Commission's Report for Ensuring the
Efficacv of the 1980 Act, which the Brever Committee Now Advances as Its
Recommendations (pp. 14-20): The Report assertsthat the federal judiciary
has implemented "most" of the National Commission's recommendations
"concerning the Act, its administration, and related matters" - with no
specificity as to this alleged implementation.
Among the unimplemented recommendation were those having the
potential to make federal judicial discipline more than the sham it is. Most
importantly, expanding the role of the Judicial Conference's Committee to
Review Judicial Conduct and Disability Orders to ensureongoing monitoring of
the f-ederaljudiciary's implementation of the Act and for the federal judiciary to
build caselaw interpreting the Act. The federal judiciary's material noncompliance with the National Commission's recommendationswas the subject
of CJA's advocacy,ultimately embodiedin the November 6, 1998 impeachment
complaint. Fully half of the Breyer Committee's recommendation's - and its
most significant - are without the slightest acknowledgment of, or explanation
for, the federal judiciary's wilful and deliberate failure to previously implement
them when put forward by the National Commission.
C.
Concealing the Material Particulars of the Congressionallv-Requested
2002 Federal Judicial Center Follow-Up Studv (pp. 20-25): The Report fails
to disclose the two questions that the chairman and ranking member of the
House Judiciary Committee's courls subcommitteehad requestedof the federal
judiciary in 2002 - and the fbderal judiciary's deceitful response, which the
Report replicates pertaining to: "(1) whether the orders of the chiefjudges set
forth factual allegations raised in complaints and the reason(s) for the
subsequentdisposition; and (2) what percentageof dismissals are based on the
grounds that the complaint is directly related to the merits of a decision or
procedural ruling"?
D.
Concealins the Substantive Nature of Amendments to the 1980 Act to
Avoid Examining Them and their Sisnificance (pp. 25-31): The Report fails
to disclose that in 1990 Congressgave chief circuit judges power to "identiff a
complaint" by "written order stating reasonstherefor" - and that the chief circuit
judges had largely failed to utilize such power. It provides no statisticsas to the
numbers of complaints they had identified and no explanation for the ornission.
The Report additionally fails to disclose that in 2002 Congress
substantially amended the Act and to discuss its effect on the Act's efficacy, if
any. Among the amendments:(1) conferring upon chief circuit judges statutory

power they did not previously have to conduct a "limited inquiry" as part of
their "initial review" of complaints. This representeda huge expansion of
power, enablingchief circuit judges to dismisscomplaintsby what amountedto
sunmary judgment; md (2) conferring upon the circuit judicial councils the
statutorypower to refer petitions for review to five-judge panels,nther than be
decidedby the whole circuit judicial councils, consistingof between9 and 29
judges. The Report providesno information as to whetherthe petitions decided
by panelshad received"greaterscrutiny and process"- which was the rationale
for the amendment.
E. Coverins up Violative & Misleadine Illustrative and Circuit Rules
(pp. 31-39): The Report fails to corectly identiff the number of times the
federaljudiciary revisedits IllustrativeRulesGoverningComplaintsof Judicial
Conduct and Disability - and to explain the reasonsfor such revisions or nonrevisions. Nor doesit comparethe Illustrative Ruleswith the Act or evenclaim
that they are in conformity therewith. As comparison would have readily
revealed,the Rules and the circuit modifications are violative of the Act in
respectsthat are profoundly material.
Most significant: the Illustrative Rules and most of the circuitmodifications make mandatory the discretion that Congressconferred on the
federaljudiciary NOT to dismissjudicial misconductcomplaintsthat fall within
any of the statutorygroundsfor dismissal- as, for instance,complaintswhich
are "directly relatedto the merits of a decisionor proceduralruling". Nor do the
Illustrative Rules and circuit-clones reveal that complaints alleging that a
judge's decisionresultedfrom "an illicit or impropermotive" areNOT "meritsrelated". Additionally, the IllustrativeRules and circuit-modificationsshroud
complaints filed under the Act in confidentiality, notwithstanding such
confidentiality is not requiredunderthe Act.
The Reportis affirmativelymisleadingboth asto'omerits-relatedness'o
and
confidentiality and,additionally,doesnot revealthat the claim in the Illustrative
& circuit-modified rules that the Act is 'oessentiallyforward-looking and not
punitive" - which underliesthe Breyer Committee'sassessment
of the federal
judiciary's compliancewith the Act - is not necessarilysupportedby the
legislativehistory of the statute.
F.
Steering Clear of the Federal Judiciary's Own Store of Complaints &
Communications from Members of the Public (pp. 39-41): The Report
purportsthat "the only way" the Committeecould "answer" whetherthe federal
judiciary had "failed to apply the Act strictly as Congressintended,thereby
engagingin institutional favoritism", was by examining complaintsfiled under
the Act. In fact, an "answer" was also obtainableby comparing the federal
judiciary's rules with the Act. Moreover, if the Committeewanted to honestly
confront "institutional favoritism" by examining complaints, it had the full
record of three complaintsCJA had sentMr. Barr yearsearlierpreciselybecause
they established'oinstitutionalfavoritism" so extremeas to mandateaction by

the Judicial Conference,if federaljudicial discipline was to continue to be
reposedin the federaljudiciary. Indeed,CJA had fashionedeachof thesethree
complaintsto "empiricallytestthe Act" and the NationalCommission'sclaims,
in its 1993Report,as to the adequacyof existingmechanisms
to restrainfederal
judicial misconduct. Mr. Barr also knew that CJA was a source for other
judicial misconduct complaints,additionally demonstrativeof "institutional
favoritism".Moreover,sincethe AdministrativeOffice and JudicialConference
regularly receive complaints and other communicationsfrom membersof the
public protesting the federal judiciary's handling of their complaints,the
Committeecould alsohavereadilyobtainedthese.
Nonetheless,the Committeedid not seefit to review any complaintsthat
membersof the public brought fbrward - either in the past or in the present.
The Report identifies that upon the Committee'sreceipt of what it terms
"unsolicitedsubmissions"from "48 individuals"- nine of whom are described
as having"protestedthe dispositionof a misconductcomplaintunderthe Act" the Committee did nothing to communicatewith these persons about their
complaints,other than sendingthem a generic postcardacknowledgingreceipt
and referring them to the Act.
G. Obscuring the Number of Coneress-OrisinatingComplaints- & the
Outcomeof the Committee'sReviewof their Disposition(p.42): The Report
doesnot revealthe numberof Congress-originating
complaintsthe Committee
reviewedand the percentage
found to be "problematic". Indeed,it obscuresand
dilutes the percentageof "problematic dismissals" of congress-originating
complaints by lumping them into a bogus category of "high-visibility
complaints"- wherethe measureof "high visibility" is absurdlylow, giving no
percentage
separate
for the complaintsCongresshad filed or inquiredabout.
H. Failins to Interview Anv Comnlainants.Yet Interviewing All Current
Chief Circuit Judeesand their Staff. which the Committee SelectivelvUses
to Buttress Self-ServinsConclusions(pp. a3-45): The Reportdoesnot reveal
that the Committee failed to interview any of the complainantswhose
approximately 700 complaints it was reviewing. By contrast, the Report
identifies that the Committeeand its staff interviewed all current chief judges,
former chief judges, and circuit staff, although it does not append a list of
questionsasked or topics discussed. It appearsthat the most important and
obviousquestionswere not askedand that the interviewswere selectivelyused
to buttressself-servingclaimsas,for instance,that chief circuitjudges"don't do
boilerplate"and are"carefuland forthcoming"in dismissingcomplaints.
I.
Failins to Disclose the Committee's Initial Protocol and Deviation
Therefrom (pp. a5-a6): The Report fails to reveal that the Committee's
publicly-announcedinitial protocol was to "initially examine as many nonfrivolous Act-relatedcomplaintsas can be identified", that its researchplan was
to interview "practicing lawyers" and examine "complaints submitted by

members of the public to other institutions, including Congress",and to
"develop methodsfor obtaining information from membersof the public". Nor
does the Report reveal that the Committee did not follow this publiclyannouncedinitial protocol - or the reasonswhy.
J.
Concealingthe Content of the House Judiciarv Committee's Files
(pp. 46-48): The Report fails to reveal any informationabout the number of
complaints against federal judges the Committee found within the House
Judiciary Committee'sfiles and gives no information aboutthem, otherthan that
there were "no high-visibility complaintsnot alreadyidentified".Nor doesthe
Reportidenti$' how the HouseJudiciaryCommitteeaddressed
the complaintsin
its files, if at all. The Reportis entirelysilent aboutwhat shouldhave beena
wealth of information in the House Judiciary Committee files about what the
public was telling Congressabout the state of federal judicial discipline,
including their experiencesunder the 1980 Act - and what, if anything,the
HouseJudiciaryCommitteewas sayingin response.
K. Concealins Other Means for Readilv-Ascertainine the Federal
Judiciarv's Handlins of Complaints under the Act (pp. a8-52): The Report
fails to revealthat amongthe easiestways for assessing
the federaljudiciary's
implementationof the 1980Act was by examiningcomplainants'petitionsfor
revieu' of chief circuit judges' dismissals of their judicial misconduct
complaints. The Report identifiesthat 44Yoof complainantswere petitioning for
review and that virtually I00% were dismissed. Yet, the Report gives no
information as to what these petitions say; does not state how often circuit
council ordersrecite the petitions' allegationsand supporttheir denialsof the
petitions with reasonsresponsiveto their allegations.. Yet, this could have
easily been done,just as the Report purportedto do by its statisticsfor chief
circuitjudges' ordersdismissingcomplaints.
T'hereis a fuither reasonthe Reportshouldhavediscussedthe efficacyof
petitioningfor review, namely,the Committee'srelianceon the availability of
such appealprocessto explain why complaintsagainstchief circuit judges for
dismissingcomplaintsaredismissibleas"merits-related".
L.
The Committee's"Standardsfor AssessingComnliancewith the Act"
are Materially Incomplete. Superficial. and Misleadins (pp. 52-56): The
Reportannexesthe Committee's"Standardsfor AssessingCompliancewith the
Act", interpretingnine specificphrasesof the Act - none of thesebeing the
languagethat Congressusedto give to the federaljudiciary discretionNOT to
dismisscomplaintsthat fell within the statutorygroundsfor dismissal. This
alonevitiatesthe Standards
as a tool for assessing
"compliancewith the Act".
oomerits-related"
Although the Standard pertaining to
identifies that a
complaint alleging com-rptionand bias "- fuoyysverunsupported- " is not
"merits-related",it concealsthat the federaljudiciary rejects,as constituting
evidenceof corruption,bias,and illicit motive,a judge's decisionsandrulings-

with the result that complaints alleging that a judge has demonstratedhis
comrption, bias, and illicit motive by decisionsand rulings which lcnowingly
falsiff and omit materialfactsandwhich l*towinglydisregardcontrolling,blackletter law - as verifiable from the record of pleadings,motions, and trial
- aredismissedas "frivolous" and "unsupported".
proceedings
M. The Committee's Application of its "Standards for Assessing
Compliance with the Act" Revealstheir Superficialitv and Deceit (pp. 5659): The Report'ssummariesof "problematic"and"high-visibility" complaints
reveal that the Committeedid not have legitimate,consistent"Standardsfor
AssessingCompliancewith the Act" and,certainly,not for "merits-relatedness",
whose sticky issuespertainingto recusal,appellateremedies,and evidentiary
proof it avoided. That the Committeedoesnot appendthe ordersof the chief
circuit judges and circuit judicial councils for any of these summarized
complaints- althoughpublicly-availableby the federaljudiciary'sown rules serves to conceal the ir:resolutionof these critical issues. Nor does the
Committeeoffer the complaintsand petitionsfor review,which the Act doesnot
makeconfidential. Apparently,evenredactedto removeidentiffing details,the
Committeewill not allow verificationand scrutinyof its work.
N. The Commitfee'sSham Justificationfor the DivergentPercentages
of
6'Problematic Dispositions'ofor 66Hish-Visibility" Complaints & Other
Comnlaints (pp. 59-62): The Report contendsthat although there was a
29/% "problematicdisposition"rate for 17 "high-visibility" complaints,there
was only a 3.4o/o"problematicdisposition"rate for its 593-complaintsample.
The Report's claims as to the 593-complaintsampleand the l00-complaint
sample are unverifiable so long as the Committee does not releasethese
complaintsfor independentexamination- and suchreleaseis not precludedby
the Act. The Report's summariesof "problematicdispositions"give ample
reasonto questionthe Committee'sassessment
of both samples.Conspicuously,
the Report doesnot disclosehow the Committeearrived at the samplesize of
593 or how many of that sampleconstituted"complaintsmost likely to have
merit (those filed by attorneys,for example)". Nor does it disclosehow the
- or how the 100balanceof the 593-complaintsamplewas randomly-selected
- including who was involved and
complaint samplewas randomly-selected
whetherit was independently
supervised. The possibilitythat the sampleswere
riggedcannotbe discounted.
As for the "high-visibility" complaints,it should be obvious that the
federaljudiciary would be more careful,not less,with respectto complaints
filed or inquiredaboutby membersof Congressor the press. Indeed,it may be
surmisedthat the reasonthe Committeedid not questionthe chief circuit judges
(and in somecasesthejudicial councils)asto how they madethe errorsthey did
in the handling of "high-visibility" complaintsis becauseit knew that their
elrors were deliberate acts of "institutional favoritism" that could not be
explainedaway.

O. Covering Up the Worthlessnessof "Activitv Outside the Formal
Complaint Process'o(pp. 62-66): The Reportassertsthat the 1980Act is "not
the only mechanismthat seeksto remedyjudicial misconductor disability or
preventits occurrence"and lists nine "principal mechanisms",prefacedby the
statement'oThe
operationof theseprocedureswas not part of our chargeand we
havenot analyzedthem." It then repeats,after listing them,"Examiningthe use
of theseother formal mechanismswas not in our charterand we did not do so."
No properexaminationof the 1980Act couldhavefailedto includeaspart
of its "charge" and "charter" evaluationof at least some of the listed "other
formal mechanisms",most importantly:(1) "recusalssua sponteor on motion
under 28 U.S.C. $$144 & 455"; (2) "appellatereversalsaimed at improper
judicial conduct";and (3) "writs of mandamus".This, becausetheir presumed
efficacyunderliesthe Act's "merits-related"groundfor dismissalof complaints.
Had the Committeeinterviewedcomplainants,
their commentswould havebeen
graphicnot only as to their experiences
in filing compiaintsunderthe Act, but
as to the federaljudiciary's corruptingof such"other mechanisms"asjudicial
disqualificationmotions, appeals,writs of mandamus,and lawsuits against
judges. They would have describedhow the federaljudiciary hasdestroyedall
remediesof redressby decisionsthat are not, as the federaljudiciary spins it,
"wrong" or "erroneous",but, rather,outrightjudicial frauds- and demonstrably
so.
THE FEDERAL JUDICIARY'S CHARADE OF PUBLIC CQMMENT & ITS
CONTINUED SUBVERSION OF FEDERAL JUDICIAL DISCIPLINE BY ITS
NEW RULES (pp. 66-7f): Following releaseof the Breyer CommitteeReport,the
federaljudiciary continuedto disregard,and make a mockeryof, public input by its
proposalof new implementingrulesfor the 1980Act to replacethe federaljudiciary's
Illustrative Rules and the circuits' modificationsthereof. Such new rules were
expresslybasedon the Report. Like the Report, the proposedrules affirmatively
misrepresented
that a complaint"must" be dismissedif it is "directly relatedto the
meritsof a decisionor proceduralruling" andthat "The Act makesclearthat thereis a
barrierof confidentialitybetweenthejudicial branchandthe legislative".
CONCLUSION (pp.72-73): The thousandsof judicial misconductcomplaintsfiled
underthe Act by ordinarycitizens- virtually 100%dismissed- arethe bestevidence
of how the federaljudiciary hascorruptedfederaljudicial discipline. This is why the
federaljudiciary, to impedeoversightby Congressand the American Public, made
them confidential. It is also why the Breyer Committeefashioneda "study" where
citizens would not be interviewedor have the opportunity to testify about their
complaints.
The Report has not put forward a single complaint to support its claim that
judges
"chief
and judicial councils are doing a very good overall job in handling
complaints filed under the Act" and, by its own admission,has not evaluatedthe
efficacy of "other formal mechanisms",such as 'orecusals
sua sponteor on motion

reversalsaimed at improperjudicial
under 28 U.S.C. $$144 & 455" and o'appellate
conduct". By contrast,CJA's Critique is substantiatedby the three complaints we
filed under the Act - in other words, by threemore than the Committeehas suppliedwith eachcomplaintarising from and showcasingthe federaljudiciary's comrpting of
the recusaland appellate"mechanisms"that the Committeehasnot examined.

CJA's three judicial misconductcomplaintsfiled under the Act, as likewise the wealth of
most
other substantiating primary-source documents substantiating the Critique
importantly, CJA's still-pendingNovember 6, 1998 impeachmentcomplaint againstthe
Justicesand its referred-toMarch 10 and March 23, 1998memorandato the HouseJudiciary
Committee- arepostedon CJA's website,wwwjudgewatch.ore,accessiblevia the sidebar
panel"JudicialDiscipline-Federal"
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