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ST'PREME COURT_OF TIIE , $TATE OF NEW YORKCOUNTY OF WESTCHESTER
? a ? - , - ? - - r F , F r t

E L L E N  P .  S U R L A K  | , :  . ,  
,  t ,  ; t , i

i

a g a i n s t - ,

JOSEPH E.  SURLAK;

P l a i n t i f f ' r , i , ,

Y o u r s ,  e t e .  t  . ' . .  i  . . .  r i  r  ! :

I^IEKSTEIN. & ,  FULFREE
A t t o r n e y s  f o r  p l a i n t i f f
5 5  P o n d f i e l d  R o a d  .

NOTICE OF IIOTION FOR
s,ullMARY, JUpct4ENT

. l
L  l t '  ,  I

' ;  ! { ! i K l : i  r :  I  r ;  &TO: THEODORE L. I" IALATESTA,
:  A t to rney ,_  fo r  Defendant

P .  O . :  B o x  4 5 0  ;
D o b b s  F e r r y ,  N e w  y o r k

E S o .
*t'

I 0 s 2 2 .
Bronxv i l l e ,  Ne rv  yo rk  10709

\

. l
fl

rNDEX.No . .  t f t v s / l [ - ,

D e f e n d b n t  I  r i r .  .

D I t ( b :  : . i  i . ,  ,

.  . i _ r  
i' ' ' :  ' � '  "  "PLEASE 

TAKE NOTTCE tha t  upon  the  a f f i dav i t  o f  t t oRToN N .
I^ lEKsrErN,  ANDf, .EI^r  orRouRKE; Esq. ,  the sunrmons,  compla int  and inswer
he re to fo re  se rved  r re re in ,  a  mo t ion  pu rsuan t - , t o ;  cpLR s .3212  w i r r . , be ,  ,  i  r
made at  specia l  Term Par t  v  of  th is  cour t  to  be herd at  the cour thouse
the reo f  l oca ted  a t  l 1  Gr r . r ve  S t ree t ,  I yh i t e  p la ins r ,New.yo rk r , . , oD , the ,  

Z2nd ,
d a y  o f  N o v e m b e g  1 9 7 6 ,  d t  9 : 3 0  o , c r o c k  i n  t h e , f e r e n o o n , . o f  t h a t  d a y  o r . ,
as  soon  the rea f te r  as  counse l  ean  be  hea rd ,  f o r .  an  o rde r  s t r i k i ng .ou t , r r r  l r
the defendant 's  answer and defenses conta ined,  there in and d j re ,c t ingr , the
e n t r y  o f  s u m m a r y  j u d g m e n t  i n  f a v o r , o f  t h e , p l a i n t i f f  a n d  a g a i n s t , t h e
de fendan t  f o r  t he  re l i e f  demanded  in . the  compra in t , . upon  the ,g rounds . r , i . i . t . r : r , i
t ha t  t he re  i s  no  de fenses  to  the  eause  o f  ac t i on  a l l eged  i n  the  comp la in t
and for  such other  and fur ther  rer ie f  as may be just l  proper .ay ld, , ;  equi tabre

'  'LEASE TAKE FURTHER NorrcE,  that  nursuant :  to  cpLR ,  s22r4 (b)  ,
answer inq af f idav i ts  i - f  dny,  are requi red to  be served upon the under-
s i g n e d  a t  l e a s t  5  d a y s  b e f o r e  t h e  r e t u r n  d a t e , o f  l h i s  m o t i o D . ; , i r r  r i , r r .
Da ted :  November_  2 ,  LgTg
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||ii{i!:"F"Hlg,3,T"JfHo,'ArE oF Nnw,,oRK
E L L E N  P .  S U R L A K ,  

.

-aga ins t_

E. SURLAK,

.-..,-"-t.tr\r".r,v 

t

P l a i n t i f f , ; i  i . ,

OSEPH

NTY OF WESTCHESTER;  SS '  :

A N D R E W  p .  O l R O U R K E ,  b e i n g  d u l y  s w o r n r  s i l l s s

f  am an  a t to rney_a t_ la

t h i s  s t a t e r  m a i n t a i n i n g  
, . "  

t '  d u l y  a d m i t t e d  b e f o r e  t h e  c o u r t s  o f'  o f f i c e s  a t  g g  C o u r t  S t r e e t ,  n h i ; "  

v r
) la in t r  Ner . r r  york anc l  m:L^ r r  .
P la in t r  Ne r^ r  yo rk  and  make  t  

+vso  c rc  e9  cou r t  s t ree t ,  wh i te

re ta i r s  o ;  my  rega l  , "o r "= " ' n t "  

a f f i ' dav i t  i n  o . rde r  t o  se t  f o r th  the
, e a r  r g r 3 .  

n t a t i o n  o f  n L L l r N  p .  . s u R ' n  K  d u r i n g  t h e

l  '  De fendan t .
AFFTDAVIT

t h i s  e a s e  s h o w  f h r r -  ; . _ _ -,  i ,  
r  t h a t  n f , l n t V  p .  S U R r . a  v  ^ ^ - - .

J f  o n v r r i  r .  : , ^  .  ,  ,  
, :  S U R L A K  c o n t a e t e dB r o n x v i l l e ,  

i n  l a t e  A
, ' .  i  4 . ,p r i l  1 9 7 3 r  c o h c € r n i n qDue to  d i ve rs , g  d i f f i c u l t i e r

q a r l v  s a h s e r l r  
r  s h e  a n d  h e r  h u s b a n dl e q a l l y  s e p a r a t i n q .

A f t e r  d i s c u s s i n g  t h e  s i t u a t i o n  a t  l e n g t h r  o Do te  t o  .Tnc - - , , 7  ,  l e 7 3 ; '  r

t ha t  f  r ep re_
i ' .  r  l

to ..rosnfn 
:uRLAK, the husband, *j;;;;:j*^

My reeords

o f  f  i ce ,  t f r " ;

r i t a l  p r o b l e m s .

re  th ink i rg  o f

In

n

o

L
I ,

ented his wi ie and asked him t" ,  : i i -
in formed

m to cdnt i I  l  
_ t  

. .  r

e t  m e .  ' .  i  ' , :

May

him

After  the abo,i /e  le t ter  was s,5hr  ? -s e n t r  f  r e c e i . ved  a  te lephone  ca l l

:
?



t yi  - ! i r l

f r om Mrs -  su r rak ,  i n fo rm ing  me  tha t  he r  husband  wou lc l  come to  my
f f i ee  to  d i scuss  the  ma t te r  and  tha t  t hey  had  a r r i ved  a t  an  amic_
b le  se t t l emen t '  she  to ld  me  the  de ta i l s  o f  t h i s  se t t remen t  wh ich

r  i nco rpo ra ted  i n to  a  d ra f t  sepa ra t i on  Agreemen t .  r  neve r  nego t_
iated any par t  o f  the separat ion Agreement  wi th  l , t r .  sur lak but  had

ere ly  redueed the- i - r :  own neqot - ia tecr  te rms to  rv r - i -L inq .

rn  the  seeond  week  o f  May  1973 ,  bo th  pa r t i es  eame to  my  o f f i ee
to  d i scuss  the  separa t i on  Agreemen t .  Du r ing  th i s  eon fe renee ,  r
s p e c i f i c a l l y  i n f o r m e d  M r .  s u r r a k  o f  h i s  r i g h t  t o  h a v e  c o u n s e l .  t 4 y
reco l l ec t i on  i s  t ha t  he  to ld  me  tha t  he  had  an  a t to rney  who  wou ld
look  ove r  wha teve r  r  had  p repa red .  Dur ing  th i s  con fe renee ,  t he

parat ion Agreement  was thoroughly  expla ined to  l r r rs .  sur lak and
i t s  l e g a l  i m p l i e a t i o n s  d i s c u s s e d .  M r .  s u r l a k  d i d  n o t  s i g n  t h e

reemen t  a t  t ha t  t ime ,  bu t  t ook  a  eopy  w i th  h im  to  s tudy ,  i nd i ca t_
ing to  me that  he wourd have i t  rev iewed by an at torney.

Therea f te r ,  f  was  con tac ted

er  husband was ready t .o  s ign the

en t  f o r  t he  execu t i on  the reo f .

I 9 7 3 r  d t  w h i e h  t i m e  b o t h  p a r t i e s

A t  t he  mee t ing  on  the  22nd ,  o f  May  Lg73 ,  I  asked  Mr .  Su r lak  i f
the eontents  qtere sat is faetory to  h im and he lhd ibatea that  they

re .  The  pa r t i es  then  s igned  dup l i ca te  o r i g ina l s  and  l e f t  r ny

by l t l rs .  Sur lak who to ld  me that

Agreemen t  and  se t  up  an  appo in t_

The  mee t ing  was  se t  f o r  May  22 ,

a g a i n  c a m e  t o  m y  o f f i c e .
I

f f i ee ,  eaeh  tak ing  a  s igned  copy .



On

spoke to

u e s t i n g

f rom Mr .

the  Coun ty  C le rk ,

Separa t i on

Wes tches te r

Agreemen t  was  f i l ed

Coun ty r  on  l {ay  23 ,

i n  t he  O f f i ee  o f

I 9 7 3  u n d e r  i n d e x

v?
- 3 -

the  nex t  day '  May  23 '  Lg73 ,  Mr .  su r rak  ca r led  ny  o f f i ee  anc rmy  sec re ta ry ,  say ing  tha t  he  had  l os t  h i s  eopy ,  and  re_ano the r .  A  seeond  copy  vuas  sen t  t o  h im .  f  neve r  hea rdSur lak  the rea f te r .

The or ig ina l

u m b e r  6 2 9 L / I 9 7 3 .

rn  summary ,  r  respec t fu l l y  po in t  ou t  t o  t he  cou r t  t ha t :( A )  M r .  S u r 1 a k  w a s  a d v i s e d  o f  h i s  r i q h t s  t o  c o u n s e l i
( B )  M r '  s u r r a k  h a d  s u f f i c i e n t  t i m e  t o  e x e r e i s e  t h a t

r i g h t ;

(c)  That  the terms of  the Agreement  were macle by the
par t i es  themse lves ,  based  on  the i r  pe rsona l
nego t ia t i ons

(D)  Ne i the r  t ' I r '  su r l ak '  no r  any  a t to rney  rep resen t i no
h im,  has  eve r  eon tac ted  mer  to  da te r  t o  eomp la in
o f  t he  separa t i on  Agreemen t  o r  any  te rms  the re in .

f t  i s  my  be l i e f  t ha t r  o r r  t he  bas i s  o f
r l a k ' s  i n c o m e  a n d  r e s o u r c e s  i n  1 9 7 3 ,  t h e

qu i  t ab le  .

rn  to  before me th is

mY no tes  eoneern ing  Mr .

te rms  h re re  fa i r  and

' 4 -
, / , r - t  )  

day  o f  November ,

. :'22 ./ln--=- _.rr' 7, _r, "
' 
*","o oiltl,l,1l,'o:{tn:* 

vri,Pt:;l";r' li:rfllllP. eo,,n,y

1 9 7 8 .


