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This Memorandumfollows up and reinforcesthe seriouschargesmadein our March
10, l99g
Memorandum:
thatthe JudicialConference's
oppositionto Section4 and6 of H.R. 1252restson
knowingdeceitasto theadequacy
of 28 u.S.c. $372(c),$144,and$455andthat professorstephen
Burbank'stestimonybeforethisCommittee
at its May 14,lggThearingon H.R. 1252was..varyi'ngly
false,misleading,
anduninformed"asto thosekey sections
of ourMarch l0th Memorandumstatedthatwe would promptlyforwardto the
T. finulparagraph
HouseJudiciaryCommitteecopiesof the evidentiaryproof whichwe hadlong agoprovided
to the
Administrative
officeofthe UnitedStatesCourts- proofthat g372(c),
giss
are..empty
$144,;;
shells", which we had requestedbe presentedto the appropriaiecommittees
of the Judicial
Conference
for action. On March l8th, with the enormous;oU
of duplicationcompleted,CJA
transmitted
to theRepublican
MajorityandtheDemocratic
l"finority,.p"r"i. copiesof the file of our
2-l/2year correspondence
with theAdministrative
Office,spanningfrom July Zil, tggs to March 10,
1998-- the dateof cJA's Memorandum.Suchtransmittal,
by priority;ail shouldhavealready
arrived.
We hadplannedto sendProfessor
Stephen
Burbankanidenticalfileso that hecouldre-evaluate
his
t+tn
testimony
based
on
the
evidentiary
materialsto whichour Memorandumreferred.This
S1v
included
hisarticulated
viewthattheU.S.Supreme
Court'sdecisionin U.S.v. Liteky,sl0 U.S. 540,
I 14S.Ct.ll47 (1994),resolved
concerns
aboutthe recusalstatutes(5/14/97Tr. 60, 65). However,
Professor
Burbank'sresponse
to our March l3th letter(Exhibit"A') requesting
that he informus if
hedidnot wishto receivethosematerials
wasto dojust itrut. ay e-mailnl.rrug".,he notifiedus that
he not only did not wishto receivethem,but hadno intentionto reviewthem
@xhibit..B,,).As
pointedout in our March l6th fax to the HouseJudiciaryCommittee,
with
u
"opy to professor
Burbank(Exhibit"C"), Professor
Burbank'srefusalto examinetheseprimarysourcematerialsdoes
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not thetebvrelievehim of his obligation-- as a former memberof the National
Commissionon
JudicialDisciplineandRemoval-- to refute,if he can,our critiqueof theNationalCommission,s
methodologyas "flawed and dishonest"and our analysisof $izz1c) and the issueof ..meritsrelatedness",
assetforth in "Witlput Merit: 71reEmptyPromiseof Judiirat Discipline,'
tlqng_&t!.
View (Massachusetts
Schoolof Law), Vol. 4, No. l, summerlggTl- annexedtoour March lfth
Memorandum. Thal analysiscritically quotesfrom Chapter5, of which professor
Burbank
acknowledged
himselfto be the "principalauthor"in hisMay l4th testimony(Tr. 5g).
Themostobviousforumfor ProfessorBurbankto defendthe NationalCommission'sReport
andits
study of $372(c)-_and for CJA to presentto this Committeethe significance
of the iransmitted
evidentiary
proofin demonstrating
thatthe federaljudiciary'sunwillingriess
to "policeitself, reaches
its upperechelons,
namely,
theAdministrative
OfficeandluaiciAConfeience
- would be at a h;;;
on theNationalCommission's
finalReport. To date,4-Vzyearsafter
the August1993Reportwas
issued,therehasbeenno suchhearing.
It wasin thespecificcontextof H.R. 1252andthe May l4th hearingat whichCommittee
members
vgicedunfamiliarity
with theNationalCommission'
Reportrthatthe .lge Corrission on Separation
of PowersandJudicialIndependence
madeanexplicitrecommendation:
"Congress
shouldhotdhearings
on andconsiderappropriate
responses
to the 1993
Reportofthe NationalCommission
on JudicialDisciplineandRemoval.Thatprocess
should be completedbefore Congressconsidersany proposalsfor additional
legislationor constitutionalamendments
in the area of iuAiciatdisciplineand
removal."IABA Report,at 59 (July4,1997)]
Sitting as a memberof the ABA Commissionwas noneother than RobertKastanmeier,
former
chairmanof the courtssubcommittee
andthe NationalCommission's
Chairman.In makingsuch
recommendation,the ABA Commissionplainly believedthat familiarity with
the Nitional
'In
Commission's
Reportwould discourage
Congressfrom modifying$372(c)2. fact,a hearingwill
Congresswoman
Zoe Lofgren: "...frankly,I didn't know therehad beena report in
1993until this morning,either. I look forward to readingit." (Tr. 104);Congressman
William
Delahunt: "r mean,I'm totally unfamiliarwith it. I'm noi trying to be aising"-nuou,
here. I have
neverevenheardof it until very recently."(Tr. l0g).
2

The ABA submitteda written statementfrom its then president,N. Lee
Cooper, in
connectionwith the May 14, 1997hearingon H.R. 1252. Lsto Section4, president
Cooper
statedthat the ABA "has no policy addressing'venue' considerations
directly'',but hasa;policy
supportingthe [1980] Act in principle". PresidentCooperthen reliedon
the National
Commission'sstudy of the Act, which he called"rigorous", to tout the "informal
resolutions,,
facilitatedby in-Circuit handlingof $372(c)complaints.As to Section president
6,
Cooper
expressed
support"basedon policyadoptedin 19g0".(s/14/g7Tr. 134-5,136-137).

,€- tr-

//a
HouseJudiciary
Committee

PageThree

March23,lgg9

havethe oppositeeffectif - as pointedout by cJA's January26, lggg letter
to ABA president
- Congresshasin front of it not the rhetoricalplatitudesthat
JeromeShestaclC
fill the Report of the
ABA Commissionand that of the NationalCommission,bui the kind of concrete
evidenceof
dysfunctionandcomlptionthat we transmittedto the AdministrativeOffice-- copies
of whichwe
havenow providedthis Committee.
Of course,thecourtssrbcommittee
did holda hearingon the National Commission,sdraft Report -onJulyl, 1993.At thathearingtheJudicialConference
wasrepresented
by U.S. DistrictJudgeJohn
F. Gerry,Chairman
of itsExeqrtiveCommittee
ofthe JudicialConference.In hiswritten stalment,
ChairmanGerry assuredthe subcommittee
that the JudicialConference
would take..approp.iut.
action"on theNationalCommission's
recommendations
andsingledout that:
"Oneinitialstep
maywellbefor the Conference
to look into recommendations
made
page
on
128 of the [draft] reportfor a reviewof the Conference's
own committee
structurein the disciplinaryandethics area...',[Tr. at 44]
Therecommendations
to whichChairmanwasreferringwere preservedin the final Report with only
grammatical
changes:
'...the Commission
believesthat thejudiciarywouldbe well servedby a standing
committee
of theJudicialConference
to monitorandperiodicallyevaluatee*perienci
under the 1980 Act and other formal and informalmechanisms
for dealingwith
problems of judicial misconductand disability. Although making no specific
recommendation
in that regard,the Commission
did notethe ru.r.nt dirpersionof
authorityregardingjudicial ethicsandjudicial misconductand disabilityamonga
variety of Conferencecommitteesand the lack of any group responsiblefor
coordinatingthecollectionandanalysis
ofrelevantdataandttr. A.u.topmlnt of policy
proposals.
Since l99l the Conference's
Committee
to ReviewCircuitCouncilConductand
DisabilityOrders,in additionto its statutoryreviewfunctionsunderthe l9g0 Act, has
beenassigned
thedutyto monitorandreportonjudicialdisciplinelegislation,to serve
as liaisonandclearinghouse
for the circuitson their experilncewi-ththe Illustrative
Rulegandto makerecommendations
to the Conferencion desirablelegislativeand
rule changes.The Committeecurrentlyconsistsof two formercircuitihiefjudges
and two former district court iudges. It is not clear whether the statutory
responsibilities
or the compositionof ihat committeewould makeit the idealvehicle
for anevenbroadercharge.In anyevent,anysuchgroupshouldincludea substantial
A copyof CJA'sletterto President
-- to whichtheHouseJudiciary
Shestack
Commitee
is anindicatedrecipient-- is contained
in thepurplefile folder,marked..CJA,S
l/27/gg
Itr to Barr".Seepp. 6-8.
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representation
of districtjudgesaswell asof (cunent or former) circuit chiefjudges
and, as on someother Conference
committees,
lawyerswho are not judgesroilA
makea usefulcontribution."[FinalReport,at 126l
Thenextsentence
in Chapter5 of theNationalCommission's
Reports,both draft andfinal,goeson
to mentiona recommendation
ofthe TwentiethCenturyTaskForceon FederalJudicialRespoisibility
that "the JudicialConference
establisha representative
oversightcommitteeto reviewe*periencl
under the 1980Act". Wthout providingthe detailsof the Task Force'srecommendaiiorq
the
Reportsconcluded:
"This

[National] Commission'sstudiesand recommendations,
if implemented,
coupledwith periodicreevaluations
by the JudicialConferenceand oversightby
Congress,meet the needsto which the Task Force's recommendation
was
addressed."
[FinalReport,at lZTl
In fact,onlythemostscrupulous
follow-throughby the federaljudiciary could havemet zuchneed-sincethe Task Force'srecommendation
wasextraordinary. The detailswere presentedto the
NationalCommission
at itsMay 15,1992hearingby U.S. CircuitJudgeAbnerMikva, a TaskForce
memberwho wasa formermemberof the courtssubcommitteea:
"...a committee
appointedunder the authorityof the United StatesJudicial
Conferencewhich would includeamongits membersjudges,lawyers,and nonlawyers.Andthiscommitteewouldbe empowered
to examineall the recordsof the
disciplinarycomplaintsfiled in the federalcourts,the supportingmaterials,andthe
dispositionof the complaint. And it would be chargedwith the responsibilityof
makinganannualrepo! to theappropriatecongressional
committees
concerningthe
stateofenforcement
judicialdisciplinewithin the federal
ofthe legislatioqconcerning
system..."
[Hearingsof theNationalCommission,
at252l
Such proposalhad previouslybeenpresentedby JudgeMikva, almostverbatim,to the courts
subcommittee
at its June28, 1989hearingon thebill that established
the NationalCommission.In
hiswrittenstatement,
offeredjointlywith theTaskForce'sChairman,ProfessorA. Leo Levins,it had
beenemphasized
that:
...suchan oversightcommitteeshouldbe quitedistinctftom the committeeof the
JudicialConference
charged
with reviewingjudicialcouncilorders.The latterhasan
1

The TwentiethCenturyTaskForcealsoincludeda currentmemberof the courts
subcommittee,
congressman
BarneyFrank,amongits elevenmembers.
5

ProfessorLevinteachesat the samelaw schoolasProfessorBurbank:the Law
Schoolof theUniversityof Pennsylvania.
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operationalfunction;it is chargedwith decisionmaking
in the individualcase. The
fonnerhasanoversightfunctionandthetwo arenot compatible.,,
f6/2g/ggTr. 3g2-

3esl

Tlnrs,the TaskForce'sproposatwasfor anindependent
mechanism
to "audit,,on an unrestrictedand
on-goingbasigtheacfiralrecordsof $372(c)complaintsby a membership
that includedlay persons.
Thiswasfar differentfro.m- andvastlysuperiorto -- thevery restrictive,bne-time
examinationdone
by the NationalCommission,
whereonly court-connected
consultants.were
permittedaccessfor
review of what wasdeemeda "cross-section
of $372(c)recordsfsee"Witho)t Merit: TheEmpty
Promiv of JudicialDiscipline", pp. 93-94]. Moreover, the ouerrightcommission
wasto havean
importantrole in "creatinga bodyof precedent
that couldproveusefulin the administration
of our
systemofjudicialdiscipline"[6/28/89Tr. 394-395;
Hearingsof NationalCommissionSl15/92Tr.

2s31.

This Committeeshouldbe awarethat notwithstanding
JudgeGerry recognizedthat the National
commission's views on structural changewithin th. ludirial condrence
amountedto a
recommendatioq
therehasbeenno change
in theJudicialConference's
committeestructuredealing
with ethicsanddisciplineissues5.Moreover,y'the JudicialConference
hasgivenits Committeeto
ReviewCirctritCouncilConductandDisabilityordersa "broadercharge"-- th; advisability
of which
was unclearto the NationalCommission
-- the recommended
expansionof the Committee,s
membershiphas not occunedT.Nor are
any "lawyerswho are not judges,,amongits
lhere
membership,
yet anotherrecommendation
of theNationalcommission.
The fact that asof this date-- almostfive yearsaftertheNationalCommission's
recommendations
(at 107-9)that the Circuitsdevelopcaselaw precedent,
interpretingthe $372(c)statute-- a
recommendation
endorsedby the JudicialConlerence
in 1994- muchui it nuj endorsedsuchcase
law developmentin 1986- the Circuitshavestill not generated
caselaw on $372(c)-- only
reinforces
thattheJudiciatConference
hasfailedto exercisemeaningfuloversightover how
$372(c)
is beingimplemented.
As pointedout by CJA'sarticle(p. 95),tlie federaliiaiciaryis deliberateli
failingto createcasellwso asto keepthe"merits-related"
*trgory broadandundefinedandthereb;
dump-- in kneejerk fashion-- virtuallyevery$372(c)complaintas"merits-related,,.
SinceProfessorBurbank
ass€rted
at theMay l4th hearingon H.R. 1252thattheludicial conference
had takenthe NationalCommission's
.,most
Report"very seriously''and had addressed
of the
"recommendations
problems"and its
judiciary"
-to the
in ihe processthrowing in unfavorable
comparisons
withCongress'
response
(5/14/97Tr. 56, 59) -- heshouldbe calleduponto assess
the
significance
of theJudicialConference's
failureto follow+irroughin revisingits committeestructure
u

We have beenunableto ascertainhow much money, if any, of the federal
'
judiciary's $3,000,000,000budgetis earmarkedfor
oversightor gizzlcy.
7

tlit hasbeen expanded,it is by a singlejudicial member
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for ethicsand disciplinarymatters,asrecommended
by the Nationalcommissionchapter5 - and
its failure to developcaselaw to resolvethe "subsiantiveambiguity'
of the l9g0 Act - also
recommended
by theNationalCommission's
Chapter5. And heshoJdexplainwhy Congressshould
"stale"National
besatisfied
in relyingon anincreasingly
Commission
Reportno,n rgqr, ratherthan
annualreports of an oversightcommitteeof the JudicialConference,such
as endorsedby the
TwentiethcenturyTaskForce.In Professor
Burbank'swords"...thereis evenlessbasisfor concern
about the adequa?_"Jthe existingsystemtoday than there was before
the commissionwas
established."
(5114/97
Tr. 56, 59).
TheJudicialconference'sdisinterestanddisdainin providingmeaningfuloversight
over the federal
judiciary'simplementation
of $372(c)in the aftermathof tf,e NationalCommiJsioni" ".piriiotty
demonstrated
by thefile of CJA's2-l/Zyearcorespondence
with the AdministrativeOffice-- in the
personof JeffreyBarr, its AssistantGeneralCounsels.Mr. Barr is staff
counselto the Judicial
Conference's
Committeeto ReviewCircuitCouncilConductandDisabilityOrdersand,
according
to hinLtheonlyoneat the Administrative
office handlingg372(c)issuese.itrir i, in additionto his
otherwork responsibilities,
to whichMr. Barr givesprioriiy. defore comingto itre upperranksof
theAdministrative
office,Mr. Ban wasoneof thetwl court-connected
conJultants
to theNational
Commission,
whichthe federaljudiciarypermittedto examinea supposed
cross-section
of $372(c)
complaints.It is to Mr. Barrthat CJA'sarticlerefers(pp. 96-97)*t ln it statesthat presumably
the
federal judiciary was well pleasedby his consultants'study when it promoted
him to the
AdministrativeOffice.
CJA's lettersto Mr. Barr are organizedin separatefile folders,togetherwith their
exhibitsand
enclosures.The initial 1995lettersarein MANILLA FILE FOLDEi.S and,with
oneexceptionr0,
did notrequestMr. Barrto bringthemto the attentionof the Committeeto Review
CircuitCouncil
conductandDisabilityorders. By contrast,
cJA's 1996letters,in RED FILE FOLDERS,requested
Mr' Barrto presentthemto that Committee.Thiswasbecause
of the seriousissuesrelatingto the
SecondCircuit'sdismissal
of our first$372(c)complaint
by anorderwhichwasdishonest,in addition
to beingnon-conforming
with the JudicialConference's
endorsedrecommendation
of theNational
Commission
thatdismissal
ordersbereasoned,
non-conclusory,
and,whereappropriate,developcase
lawprecedent.Thebackgroundto that $372(c)complaint-- andMr. Barr's failure
to presentit to
g5-g7of our article. As to cJA's lggT
thecommittee-- are
and lggg letters,in
-a9sc{teaat pages
PURPLEFILE FOLDERS,whichtransmitted
two additionalg372(c)complaintsandthe full record
t

The only exceptionis cJA's finalMarch 10, 1998letter,whichis alsoaddressed
to william Burchill,the Administrative
ofiice's Generalcounsel.
t

SeeCJA'sl/27/ggltr to Mr. Barr,p.2

r0

,See
CJA's Tl2)lgsltr to Mr. Barr,p. l, relativeto the SecondCircuit,snoncompliance
with filing-requirements
for $372(c)dismissal
orders,with its suggestion
that Circuits
inventoryandcertiSrdismissal
orderssentto theFederalJudicialcenter.
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of the casefrom which they emerged,our requestto Mr. Barr was
that they be presentedto
"appropriatepersons,
committees,
andofficesin the federaljudiciary" .rpo*r.ro to take action
basedon the recordshowing"the comtptionof thejudicial-pro".r, by two levels
of the federal
judiciary,whichhave
federal
disqualification
statutes
andihe
Judicial
Conference,s
own Code
louted
of JudicialConduct,basedon theABA Code- asif theydo not exist."(CJA's
lllu4lgT ltr,p.2)
As reflectedby our correspondence,
Mr. Barr's responseto the shockingevidentiaryproof
transmitted
by thoselettersthattheSecondCircuitwaszubverting
g372(c),glaa,"and$455-- aswell
as the judicial processitself- wasto denytheir seriousness
andto t.n r. to channelthemto the
JudicialConference
in particular,CJA's9120/96ltr;ll/24/97 ltr; l/27/9g ltr;2/27/9gltr].
[,See,
Meanwhile,
theJudicialConference
wasopposingSections4 and6 of H.R. 1252basedon its claims
asto theefficacyofthosesections
andthejudicialprocess.Suchdishonesty
andduplicityapparently
meetswith the approvalof William Burchill,Mr. Barr's superior,who hasAiiea
to ,"t.r- ou?
telephonemessages
or respondto our March 10, 1998letter,evento the extentof informingus as
to whatis happening
with thoseevidentiarymaterials.
Althoughchronologicalreviewof CJA'sone-sidedconespondence
would providethe clearestand
mostcomprehensive
pictureof the mockerythat the AdministrativeOffice/iudicialConference
has
beenmakingof its responsibility
to overseefederaljudicialdiscipline,the mostsignificantletterfor
youto conrmence
your reviewis the first purplefoldercontainingcJA's November24,lggT letter
to Mr. Ban. The materialstransmittedby that letter-- the full recordin Sassower
v. Mangano,et
al. andthetwo $372(c)complaints
basedthereon-- arein threeBRowN AccoRDIoN FOiDERS,
marked*TIfi APPEAL","APPEILATE CASEMANAGEMENTPHASE', and*POST-APPEAL
'Mangano
PROCEEDINGS"-The importance of your review of Sassoweru
cannot be
overemphasized:
both for purposesof examiningthe federalrecusalstatutes-,
$144and $455,
and thedisciplinarystatutg$372(c).
The caseinvolvesno lessthan six recusalapplicationiand
generatedtwo $372(c)complaints,
eachwith recusalapplicationsil.
As reflected
by theappellate
Briefin kssowerv.Mangano,theSOLEissuepresented
on appealwas
"pervasive
the
bias"ofthe districtjudger2,includinghisdenialof a recusalmotionpursuantto
$I44
and$455(#l) andof a reargument,
reconsideration,
andrenewalmotionbasedthereon(#2). The
sufficiency
andtimeliness
of thosemotions-- andtheapplicability
of the Supreme
Court,sdecision
rr

Our intendedpetitionfor reviewto the SecondCircuitJudicialCouncilwill include
a furtherapplicationfor recusaUtransfer.
t2

The subcommittee
shouldhaveparticularinterestin the districtjudgewhose
fraudulentconductis hereat issue,sincehe is noneotherthanU.S. District Court
JudgeJohn
Sprizzoof the SouthernDistrict ofNew York -- the sameJudgeSprizzowhoseannounced
disregardof law in the caseinvolvingabortionprotesters
*u, th" subjectof a considerable
concernandcommentat thecourtsubcommittee's
May 15, 1997hearingonjudicial
misconduct
J -anddiscipline
(Tr. 3, 9-10,33-34,36,39,40, 50,54,g5).
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in Liteky,ilpra - aredisctrssed
in PointI of theArgumentsectionof the Brief (at pp. 3l-32). Such
- aswell asev€ryotherargumentmadein Appellant'sBrief -argument
togetheiwith Appelf*i,
meticulouslydocumented
showingthatthedistrictjudge\-decisionis a knowi-nganddeliberatefraud
- werecompletely
undenied
by Appellees,a fact highlightedby Appellant'sRJplyBrief
[Seebro*n
accordion
folder,"THE APPEAT"]. Nonetheless,
the three-judgeappellatepun.iaia noi aAjudicate
theevidentiarily-established,
legally-supported
biasissue.Instead,ii-rendereda no-citatioqnot-for
publicationSummaryorder of affirmance,
whichnevercitedthe rern d oni",-riprrrrtydid not
address
thedistrictjudge'sdisposition
s on any of the motionsubmissions
beforeirim (includingthe
recusaUreargument
motiolO, and purportedto "afiirm" the judgmentby its own suctsponte
invocationof the Rooker-Feldmon
doctrine-- a doctrineshownto be inapilicableto the material
pleaded
allegations
of Appellant'sVerifiedComplaint,ALL of whichthe Circuit panelpurposefully
'
omittedfrom its SummaryOrder.
Thiswashighlightedby Appellant'sPetitionfor Rehearing
with Suggestion
for Reheari
ngIn Banc,
aswasthefactthattheappellate
panelalso didnot addresJ- or .u* identi$ -- the issueof its own
bias'whichhadbeenthesubjectof a recusalapplicationat oral argument(#l\
lseebrownaccordion
file:"POST-APPEAL_PROCEEDINGS"].
Suchapplicationreiteratedu p.ior motionAppellanthad
made- evenbeforethe appellatepanelwasassignld- to transferthe appealto
anotheiCircuitby
reasonof the Circuit'sbias(fH). That fact-specificmotionhadbeenOLnieO
withoutreasonsby a
differentpanel,presided_over
by ajudge,whosedisqualification
for actualand apparentbiashadbeen
the subject of an affidavit objection(#5) [See brown accordionfile: "AbpELLATE
CASE
MANAGEMENT PHASE"].
Incorporatedby referencein Appellant'sPetitionfor Rehearing
with Suggestion
for Rehearing
1z
Banc wereApellant'spost-appeal
motionpursuantto $455foi recusalirl tranrf"r (#6) -- wf,ich
combineda motionto vacatefor fraudthe appellate
panel'sSummaryOrderandthe,.affirmed,,
judgmentof the districtjudge-- aswell ashertwo giz2(c)judicialmisconduct
complaints:
one
against
thedistrictjudgebasedon hisfailureto recusehimselfanddemonstrat
ed actualbiasandthe
secondagainstthe appellatepanel,likewisefor failingto recuseitselfandits demonst
ratedactual
bias' Thesedocuments
juxtaposedfor th-eCircuiteithera judicialor disciplinary
remedyto the
misconductof two levelsof the federaljudiciarythat thePetitionfor Rehearing
summarized.
The appellatepanel'sresponsewas to deny,without reasons,Appellant'sfact-specific,
fullydocumented
recusaVvacatur
for fraudmotion. Similarly,withoutreasons,it deniedherpetitionfor
Rehearingand,togetherwith the Circuit'sotherjudges,did not requesta vote
on Appellant,s
Suggestion
for Rehearing
In Banc.Thereafter,
Appeltant's
complaints
weredumpedas
$372(c)
"merits-related"
in a dishonest
andconcluroryord"t. Suchdismisul*uriy tie seconaCircuit,s
ChiefJudge,who failedto address-- or identify- Appellant'scontention
ihut heandthe Circuit
were disqualifiedfor bias and self-interestfrom adjudicatingthe complaints,
which had to be
transferredto anotherCircuit.
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Thesecondcirctrit's.subversion
ofthejudiciaVappellatddisciplinary
processes,
reflectedby fussarcr
v' Motgano,is shockingin its brazenness
-- andespecially
whenconsiaerinjir,"i,r,. Circuitwason
noticeof the transcending
significance
of the case,whicir expresslyraised-a
challenge:
"whether -and to what extent - appellatereview and 'peer disapproval,
are
'fundamental
checks'ofjudicialmisconduct,
asclaimedby theNational'iommission
on JudicialDisciplineandRemovll in it1 1993Report-- andwhether
a remedyfor
slchjudicialmisconduct
existsunder28 U.s.c. Elzzlc). Thiscircuit,sanswerwill
demonstratewhetherjudicial disciplineshouldbe reposed,asit presently
ig in the
Circuit." @etitionfor Rehearing
with Suggestion
roi nenearinginBanc,p. l)
Indeed,on thevery first pageof the Petitionfor Rehearing
with Suggestion
for Reheari
ng In Banc,
asa footnoteto the above-quoted
excerpt,appeared
tne ronowingl"ThisCircuit's
answerwillbepart of a formalpresentation
by the Centerfor Judicial
Accountability,
Inc. to the HouseJudiciaryCommitteeto removefederaljudicial
disciplinefrom the federaljudiciary,as describedin,,without Merit: n;i;p;
Promiseof Judicial Discipline",by E.R. Sassower,
Massachusetts
Schoolof Law:
The Long Term view, vol. 4, No. l, pp. go-g7. (Annexedas Exhibit..A,,
to
Appellant'sseparately-filed
recusaUvacatur
motion,Seep. 15 infra.)" [Seebrown
accordionfi le: "POST-APPEALPROCEEDINGS-I
The SecondCircuit's continuedmisconduct,in the faceof suchnotice,setforth
in a petition for
with
Suggcstion
for
Rehearing
In
Banc
incorporating
a
fully{ocumentea
l$fryg
recusayvacatur
for fraudmotionand$372(c)misconduct
- makesplainthai it believesthat Congress
complaints
will
notundertake
the "vigorousoversight"it promisedwhenit passedthe 1980Act -- oversight
which
theNationalCommission
recommended
whenit failedto endorsethe oversightcommitteelroposed
by theTwentiethCenturyTaskForce. As our correspondence
with Mr. Barr reflects,oversightby
theJudicialConference
is non-existent.
Sassowerv- Manganois starkevidenceto shatterthe confidenceof Committee
members,suchas
C.ongressman
Delahunt,who opinedat the May 15, 1997hearingon judicial misconduct
and
olsclpllne:

"Fortunately,
thereare institutionatsafeguards
that help the systemcorrectitself
That is whatappealsandappellate
courtsarefor... For casesof genuinejudicial
misconduct,
thereareampleremedies
available..."
(at 2l)
Thatis whatthe JudicialConference
wouldlike the Committeeto believebasedon vagueandnonverifiableclaims,for whichit findsa chorusin thoselike ProfessorBurbank
andthe AmericanBar
Associatiorlwho seekto sharein its powerandprestige.Fortunately,CJA
believesin thepowerof
empiricalevidence.
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As reflectedby CrA's transmittedcorrespondence,
the caseof ,Sassope
r v. Field alsoempirically
provesthe comrptionof judicial,appellate,anddisciplinaryprocesses.Indeed
v. Field
, Sassower
is especially
noteworthybecause
it waspresented
to theNationalcommissiononJudicialDiscipline
andRemovalundera July 14, 1993lefferr3,
asdocumentarily
establishing
not only the failureof the
processand"peerdisapproval",
appellate
heraldedby theNationalCominission',druft Report,bui
the legitimacyof fearsofjudicial retaliationby thosewho would seekto complain
aboui.;uig.r.
Thereafter,
in a July22,lgg3letter @xhibit"D'), theNationalCommission
was
ixpresstyrequested
to designatethe caseas"the convincingdemonstration"
of the inadequacy
of the l9g0 Act if the
judicialmisconduct
arisingin tlnt casewasnot cognizable
g372(c). i, ,.t forth in our article
under
(p. 95), "the Commissionrefusedto answef'thatquestion.
TheHouseJudiciaryCommitteealreadyhasa plethoraof correspondence
from us about kssower
v. Field,begrnning
with our initialJune9, 1993letterto it (Exhibii"8";. That lettertransmittedthe
appellate
Briefsandappendices
in the SecondCircuitandthe U.S. SupremeCourtr{so asto enal-b
thisCommittee
to verifr howa districtjudge'sretaliatory
decision-- shownon appealto be factually-- wasaffirmedby a fraudulent
fabricated
andlegallybaseless
SecondCircuitdecision,which,wtthout
citing the recordonceor identifyinga singleone of the Appellants'arguments,
upheld, by a sua
sponteinvocationof "inherentpower", a wholly arbitraryand factuallyunsupported$100,000
sanctions
awardagainstcivil rightsplaintiffs,in favorof fully-insureddefendants,
to whomit wasa
windfalldoublerecovery,andwhohadengagedin a strategem
of discoverymisconductandfraudasparticularized
by Appellants'Rule
60OX3)motionto vacatefor fraud-- a motionwhichwasfullydocumented
anduncontroverted.
As highlightedby CJA's article(p. 96), our $372(c)complaintderivingfrom that casewas filed
following a February1996meetingwith HouseJudiciarycounselrs,w-hounderstoodthat if
the
SecondCircuitdismissed
it as"merits-related",
theonuswouldfall to the HouseJudiciaryCommittee
to undertake
animpeachment
investigationr6.
Judgeswho,for ulterior purposes,render dishonest
-decisions which theyknowto be devoidof factualor legalbasis-- are engagingin
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SeeCJA's7/ZO/g5ltrto Mr. Barr,Exhibit..B".

rf

Seeespecially,Appettant'sSupplemental
Petitionfor Rehearingin the U.S.
SupremeCourt,whichwasbasedon the Court'sgrantingof certiorarito LircFy
[copyenclosed
with CJA's9/2Dl96ltrto Barrl
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CJA'sMarch28,lgg6letterto TomMooney-- thenandnowthisCommittee,s
ChiefCounsel-- is annexed(Exhibit.,F").
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The $372(c)complaintis contained
in theredfile foldermarked..cJA,s617/g6ltr
to Barr"' Thesubstantiating
Supreme
Courtdocuments
andPetitionfor Rehearing
with
Suggestion
for Rehearing
En Banc inthe SecondCircuit,whichwerepart of that
$rz4c;
complaint,
arecontained
in theredfile foldermarked"CJA'Sgl20/g6lirto Barr."
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impeachableconduct. If theJudicialConference
-- or ProfessorBurbank-- or the ABA
disagree
with this straightforwardstatement,they shouldprovidethe HouseJudiciary
Committeewith a
rebuttal.
Basedon the readily'verifiableevidentiaryrecordin the HouseJudiciaryCommittee,s
possession
ofoutrightfraudbythe districtandcircuitjudgesin Sasrcwerv. Manganl andSassower
v. Field a recordthat is meticulouslydocumentduncontroverted,
- thosejudgesshould
andincontrovertible
beamongthe first to be so-investigated.
Agaln"ifthe JudicialConference,professorBurbank,or the
ABA disagree,let themprovidea rebuttar,addressed
to the evidence.
The words of Congressman
Bob Barr at the May 15, 1997hearingon judicial misconductand
disciplineare a fitting close. He hopedfor whai everyAmericanhas a right
to expectof this
Committee:
"...the possibility
of looking at someof the terminologythat is used in our
constitutionq
suchas'goodbehavior'andlookingat perhapidefiningthat,trying to
cometo gripswitlL Whatdoesthatmean?We know it doein't r.unibud behavi-or,'
but beyondthat,what doesit mean?And I don't thinkwe shouldbe at all afraid
to
startthinkingaboutthesethings."(at p. 7)
Theerddentiary
materials
transmitted
to this Committee- andthe analysisanddiscussion
theymust
engender- will leadto a clearerdefinitionof whatis -- andis not --;good behavior":
anessential
prerequisite
to revamping
thisCommittee',"upulity to impeachmisbehaving
$372(c)andrevitalizing
judges.
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