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This being a mot lon i t
l,l

for deci sionj l  ne today

Wit l  fo l low. I  real ly d

basis for  reply here.  I

I
forward mot ion.  I  looke

I UN. SCLAFANI:  There
I
, {udge. One is that  ther

gcheduled for Tuesday an

I
the t r ia l  among other th

JUDGE FRIIA: McFa

JUDGE FRIIA: Then
I

Right

to

This wi l l -  go to Mr.  O'Sh

{ecis ion done by Monday.
I
I

\Fery busy here.

i  MR. SCLAFANI:

that  i t  is  a mot ion

t in.Trrdno IJ:nql
t ,  

\ . ,uLrgc narr>DeII} /

I
JUDGE FRIIA: Wel l ,

i l^^^, ,^^ rL^ * .Oecause tne mot ion seeks

{ isqual i f ied so I  have a

4t least  part  of  the app
I

I t { r .  O'  Shea, who is our c

he propr iety of  that .

against  Elena Sassower.

i l l  be marked submit ted

and a"wri t ten deci-s ion

nrt  know i f  there is any

is a pret ty straight

at  i t  ear l - ier  today.

are several  problems,

is a t r ia l  date

the mot ion is to stay

ngs.

wi l l  make a decis ion.

a.  I  wi l l  t ry to have a

We wi l l  see -  we are

and the other th ing is

argued so i t  needs to go

e are not sure about that

I  n h:rrc ,Trrr l r ra LJ:n qharrrr

ked my law -  isn ' t  that

' i  r -a1- inn r i  nhi-  So I  have

t t r1-  :1-  f  nrnorr  '1 nnlz i  nn i  n]-  n

rdi  n:r i  , -  rz 1- h i  o r . '^ ' -  1/- ' l!urr4q-! !J urr !o w\rLf ILr  9( ,

"'j^ a !  ar i  ^  " : ' - :  nh' ,2 y!  rp l i f

r631)
.11--^^-^--
. | l rJuI

121-1107
n_t- , t  an Qa--rr  j  
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back to Judge Hansberry but given the nature of  i t

he feels that  mavbe I  should review i t  as the

senior Judge. We haven' t  made a decis ion on that.

He and"I  wi l l  speak when we are f in ished wit?-r

f  h ' i  s  morn i  nor s r :a ' l  encJa r  aoain.*Y.

MR. SCLAFANI:  Another problem is there is
(1

there is a cross mot ion for lhe argument and that

h:< 1-n ara\  i -n ,Trrdrro l { :nqharr . t  =nr l  1-h:1- r la^-^|+ 
-^^1-rrqp uv vv uv v ueyE rrqrrJvE! !y d, I I ( l  L l rd.  L-  LrUE>I l ,  L >eEJ\ '

ci i  sorral  i f  i  caf  ion.s!vY

JUDGE FRIIA: Okay. So what do you want me to

do today?

MR. SCLAFANI:  And the last  th i -nq is that  in
l' ('"

the decis ion that i t  1s for  which lhe'argument is

sorf  resnonclent there was a s l r . r . rFsf  ion f  hat  a"*YY

nr inr ncnr i inr-r  CaSe that inVOlVeS the SamF n:11_ioqyvl lu l r lYyqlurvJ

and the same subiect  matter but not the same

issues

JUDGE FRIIA: Right I  remember okay.

MR. SCLAFANI:  Was that the order suqqested

that that  case woul-d be consol idated. The problem

is chere are other part ies in that  case and they

weren' t  q iven not ice.

JUDGE FRIIA: Riqht.

MR. SCLAFANI :  And I  have suggrested I

lr/



' tn

1 suggested in my admission mot ion papers and I  am

2 now suqgest ing in re-argument that  would should

3 have happened in that  case the Court  there was a

4 o mot i -on pending for suf f iary judgment i t  was

5 submit ted in fu1l .  Al l  i t  needed was a decis ion.

b JUDGE FRIIA: That is in the other case.

7 MR. SCLAFANI:  In the other case al l  i t

8 real ly needed was a decis ion and the only issue

9 pursuant to an order that  was issued by the Court

l0 in that  case was whether or not the respondent

11 ould be successful  in a federal  case- i f  she has

12 now tost  so that case was rotat ly . in ' , { l * ror  t

13 summary judgment to have been granted which would

L4 of  course moot out the instant proceedings which

15 seeks the same rel ief  a l_thouqh on di f ferent

L6 grounds. Rather than consol- idate those two cases

I1 what shoul-d happen is that  mot ion,  which has now

18 been pending for eight or nine years,shoufd just

19 be decided.

20 JUDGE FRIIA: But that  is  not on for the Court

27 codav.

^azz MR. SCLAFANI:  No, i t  is  because i t  is  part  of

23 mV crcss mot ion.

.A1,4 JUDGE FRI IA:  Wel l ,  except that  we have to
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T "*.  
scLAFANT: Righr.  "

,JUDGE FRIIA: And who the Judge is who is

$oing to hear i t  on Tuesday and secondly whether

Qr not the matter is j -n fact  t r ia l  ready based on
I

{ that  you have indicated.

MR. SCLAFANT: And that is

JUDGE FRIIF:  As I  understand i t .  My

T
rpnderstanding these issues are there are a l -ot  of

i  qqrrac hara I  =nraa 1-rrr f  \ tnr1 l rn6t^ l  r^rhon \ /71rr  aal-r  qglss vuu yvul  know when Yo- yvu a

lot  of  paperwork and you could see that there is

dbout a stack of  about a foot  in f ront  of  me

MR. SCLAFANI:  Right.

JUDGE FRIIA: You got to th ink Iogical ly so

l /ou got to address the matters in order.  I  don' t

hpl ' i  crre i -  hef  , - I r rdoe Hensherrv i  s sr-heclrr  I  ed f  Or next

{uesday with next Tuesday being a hol iday week we

are sort  of  a l - l -  shar ing the cal-endar^ referr ing to

the four Judqes here one takj-nq each dav t . -  arrr
_ tD l rEr E ! / r rE Ld 

-  
_)  

- t  
r r rd.y

r iery wel l  be that I  am the Judge who is going to

be hear i  no thts case on Tuesr- laru hrr f  T th ink the

{hreshold quest ion is whether or not Judge

u'oJ-  q-ano-r-enh,. '  d - ' - : -q.- ' - t  T: f  t  
CII  Se:Vt:3: , -4y ' .J- ._y--

I  A < L I  t  - t  i  t t  I
\vJ:
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Hansberry should proper ly recuse himsel- f  in any

event,  r f  i t  is  rendered moot by v i r tue of  the

fact  that  there is another Judge assigned for the

tr ia l  date on T€uesdav which for the record is

November 20th and next whether or not th is case i -s

. i  
^  

€^^+ f* . i  r1 
-^- , - l  

, ,
f t r  !auL L!aaa rEauv.

MR. SCLAFANI:  And with qreat reluctance

because I  am the pet i t ioner most anxious to
$tf i l

proceed expedi t iously I  neverthelessacompel to

suggest that  because there are so many the

motions that were made ear l ier  involve numerous

defenses that reguire numerous witnesses some of

whom are lawyers and people that  were invol-ved in

nr i  nr  7 i r r \ r raadi  nrrc :nd oqi :h l  i  ch i  nrr  j -  ha / -^^11 :ndvvvy

not to know whether or not I  am qoinq to t r ia l  on

fhose ' i  ssrres is nof on' l  v a burden for the l i f  ioant

but i t  is  a lso going to be impossible to get those

witnesses you know to have them on that k ind of  a

schedule so I  re luctancly suggest chat perhaps the

Corrr f  mi oht 26l inrrrn Fsr f  he bf  iefeSt Of t ime in

th ls case to qive i t  a suf f ic ient  amount of  t ime

to read through each papery 'and put th is case back
a

in a t rack that makes i t  more manageable.

JUDGE FRIIA: f  am going to I  wi l l  speak
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in a few minutes I  just  want to get to the issues

here raised by Mr.  Scl-afani  who decided to speak

f i rst  here so am I  to understand that whi l -e we are
t

addressing the issues raised i f l  the mot ion the

paperwork.  In any event,  you would l ike th is case

put over f rom Tuesday to a date and at  th is point

counselor,  i t  would have to be af ter  the f i rst  of

f  he rrFld \ /F:  r  T r-annnl-  r r i  r7g a date in DeCembef .

What we have scheduled in December are aI I  cases

that came on the calendar wi- th in the l -ast  month or

so that are of  much more of  a necessi tv than these

some of which i -ncl-ude cr i -minal  matters so I  cannot

give you a date in December but I  certainly can

oi ve vou a r jate i  n ,Tanr:arv so that is where we are_r -*

:nr l  qa) ;1rr> \ /^rr  rqki  nn f  ar  ] -  hr l -  
^r  

ara \ r^r1 
-aL. i  -^qI Iv pv q!s Jvu qo^ar ly !v!  UIIqU v!  q!9 yvLr o 'Dr!J- l19

for  in any event,  the reschedul ing of  the

tr ia l  for  a date f i rst  avai lable in Januarv.

MR. SCLAFANI:  No, Judqe i f  the Court  canrt

then I  assume that.  the Court  wi l f  be able to

-ev i  ew f  hose nenerq :nd harrg a ctecis ion.

JUDGE FRIfA: We1l,  f  don' t  know i f  I  am going

to be able to do i t .  This is a l i t t le crazy.  I

rn a.- , :^n i ! 'nrz heqf ef ior f  iar l : r r  Al<oaln gf  r /  l lg r  a l . - r  -  - - - -  - ,  
r^/e Wef e

not on for oraL argumenc coday. T wi I I  be honest

:  . - -  l * : -  -  - . - -^-  :  
. - : .^ : - -1.-- l  . -  l3--- :  - -

-  J ' : ' - - ' - ' ' :  : - - - -

' ,_?1, '  :21-1_i l
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with you I  am let t ing you be heard.  I  don' t  know

that you are going to get a wr i t ten decis ion by

the close of  business on Monday so I  th ink your

sttooesf t "on of  adiorrrn ' i  no ihe case from Tuesdatz tov*:rY

a date f i rst  up in January is going to make the

best sense.

MR. SCLAFANI:  That wasn' t  my suggest ion

though, Judge. I  can' t  af ford that  type of

adj  ournment .

JUDGE FRIIA: Wel l ,  you know what we are

r : loser^ l  hrr  manr- lafe of  the i r rd ic ia l  c i is t r ic t  f rom

that  Fr iday af ternoon I  am checklng again

December 2lst  unt i l -  January 2nd alr ight  so the

courts are c l -osed except for  emergency

appl icat ions,  arraiqnments and 18080 hear ings

under the cr iminal  procedure l -aw so already you

are losing what turns out to be eleven days of

court  dates and I  am tel l ing you that l -eaves you

i r rsf  f  haf  -  thaf  ' l  earres ns i r rst  f  he wi th the

aarr i  rz: l  an1- 
^f  

*- , ,1^^ - . . . i  - -^.^r f )  work. i  no c lavs al l  ofgYUTVAJEIIL UI r t tayUg t l I t tgLEErr wv!Ar l ry sq]

which have macters previously scheduled so f  don'c

know what to say.  I  wi l l  a lso te l l  you that i f

\ /o l  q- : r r  1_ Le t f ia l  On T' ;eS,- latz i  -  doosntt  SOUfd_r "*

l  i  ke \ / r l r  :  re r-roi  no f  
-  

he ahLe tO f  in iSh iC Onv ""

i F ). 1 121- i i , l - -
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Tuesday so i t  wi l l  go over to a date in January i f

what you say is t rue you got a lot  of  wi tnesses

there is no way we are going to be abl-e to do this

in one day so I  wi I I  ma'ke best ef for ts wi th our

court  at torney to have something done in wr i t ing.

Remember not onlv does i t  have to be researched

and thoughtful ly wr i t ten but i t  has to be typed

a.r j  serrred hv the c lerk.  lorr  
^rp 

aski  nq a lot  of

us in what ends up being two business days.

MR. SCLAFANI:  That may be true, Judge but

with al- l -  due respect th is was an order to show

cause I  d idn' t  set  th is date.  The Court  suoqested

th i  s oa r t ' i  cu ' l  ar  date I  was to understand

sneci  f  i  cal  I  rz So that there woul-dnrt  be an

adjournment of  the 20Lh tr ia l  date and so that

this matter could proceed in you know there may be

other matters that  are on between now and the 1st

of  January but I  suggest that  several  of  those

m:l-  l -  arq nrnh:hl  rz mnql-  nf  f  h^^ f  f  ararrra u uE! e _v!  vuqv!-v rLLvJ u v!  ur lU>c: lLtd L Lt : l -  
-  

WE:I  t :

matters that  came onto to be heard before or af ter

th is case was f l l -ed back in Jul-v.

JUDGE FRIIA: Is rhac in your paperwork?

MF..  SCLAFANI:  I  do

JUDGE FRIIA: lq lhaf  \ /on are fe l l i rcr  me n-w isl "*

l - :  -  -

I  e 3L'  , -  21 - l lc .
.  -  r ' - "
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Ih: I  in \ / r r r r r  11:11art^rarV2

MR. SCLAFANI:  f  d idn' t  address the issue of

an adjournment.  The court  speci f ical ly said that

fh"y would make this mot ion returnableo on short

not ice qui te short  not ice we

JUDGE FRIIA: Look I  don' t  know what vou are

as king?

MR. SCLAFAN]: _L was suggesrr_ng

JUDGE FRIfA: I  th ink I  have addressed al l  of

the issues that Vou have raj-sed.

.  SCLAFANI:  I  was suggest ing that i t  might

n-1.^ ^ +^ nrr f  i  ] -  
^ \ rar  

Ir r , rdKe ser lse LO .-*-  - 'or  a week or two to

r r i  r ra orrarrrhnr l r r  J-  i  ma hrr1- l -  ho f -arrr i -  i  q q:rr i  nn t -  ) ' \ . { -yrv9 9vs!yvvuy ur l r ls  vuL urrs vvu!L !o oqyfrrv ur lqL

' i  s  nof  an onf ion.  I t  is  e i ther two months two"-v " '

and a hal f  months or

JUDGE FRfIA: That is not what I  am saying,

Mr.  Sclafani .  Obviously,  you don' t  hear me okay.

Obviously,  you don' t  hear me okay. What I  am

fc l l inrr  \ /^ t t  jc  4t  r i l , l^d. i^ \ ,  . iq nni  An :nr1 r . r11 r i :1-oLEr! ! l lv  _Vvu I5 I I  I  L, tCJ(td.  .V -LJ 11v e q-r  qyy*v_v! rq Le

date and i t  sounds everything you are te l l ing

me you are sounding l ike i t  is  not  going to make

any sense to t ry th is on Tuesday. f  am cel l ing

you we don' t  even have a month to reschedule th is

case. This case chere is no reason i -n chis case

J=- /  - -=
: ! : -  ^  t - r=*,^--

4- JY!!  l

!  ' .3!

a n--  , -1.^! l

: r  ! -G,rJ- l rU --a:-
.1 '2 ' - - - i , - ,  

-
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1- n r l i  r re i  I  nr i  nni  1-  r r  nrrer f  he Othef matters that9r

are alreadv scheduled some of which are cr iminal-

t r ia ls wi th defendants in custodv so l is ten to me

now you are not"  going to be great ly prejudice

nerf  i r : r r l : r ' l  r r  s inr :e whaf vol '  f^ ' r ' r ' i  -^  me that isvq! L!vurqLLy orr lvv wrrqL 
-yvu 

aIE LEIr f  I lu

the case does start  on Tuesday -  I  am repeat ing

mysel- f  i t  is  l ikely to go over to January in any

event and r ight  now we have got to address the

issue of  which Judge is golng to hear i t  or  t ry i t

okay. This is what we are going to do -  do you

nccd f  ime to n"f  ; -  ^r- l  i t ional  nanerwOrk?I ISEU Lf l t tg LU yUL r l l  O1ly ALIU!urvrrqr yqyv!

MR. SCLAFANT: No.

JUDGE FRfIA: Mr.  Sclafani ,  do you need t ime

fn nrr1- in :n\ /  - r , i ' i+ j^-^I  - - tnFrwork her:at tSe When ILV IJUL I l l  qI Iy AUUfLIUI lAI  IJAITe!wv!A uEUou

am f in ished in the Court  today I  am going to mark

i t  submit ted for decis ion.  Ms. Rodr iguez is going

to hand del iver th ls wi th a wheelbarrow to Mr.

O'Shea and he is going to work on i t  and give i t

h is best ef for t  and I  am going to s i t  wi th him as

ha naodq m\/  haln :nr i  r r ra 
^ra 

nninn fn l r t t  l -n nal-
Yvl ] ]YU' 'yYvL

somef h ino wr i  1_ ten ancl  f  runecl  l - r rz f  he r- l  ose Of

business on Monday giv ing our best ef fect  you know

yo.,r  got  a f i fcy f i fcy shot thac --hat is gorng ro

happen okay. Do you want any t ime to reply? Is
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f  here anv Aclc l  i  f  i  ona I  nanerwork f  haf  vou want toj  "*

submit? There is the mai-n mot ion and cross mot ion

anything else? Ms. Sassower,  you have heard the

comments of  counsel .  Is ther8 anything else that

you want to say?

MS. SASSOWER: I  sure have much to Sdy, Your

Honor.  Thank you for permit t ing me to be heard.

JUDGE FRIIA: Let 's not get crazy here.

MS. SASSOWER: Absolutelv not.

JUDGE FRIIA: Okay, go ahead.

MS. SASSOWER: I  resuest to see the af f idavi t

of  service for  th is cross mot ion because i t  must
f 'sbe rejected because unt imely.

JUDGE FRIIA: Okav. Let me have our c lerk

take a look at  i t  here because they stamp i t  in

there okay. Could we -  where is the af f idavi t

-  wh:J- T :m .rr . i  -n 
f  n r ln f  i rst  of  a l l  Ms.wrrq u r  qrLL Yv4rry 9v sv

Sassower,  do you are you indicat ing to the

Court  that  vou haven' t  received the not ice of

cross mot ion?

MS. SASSOWER: I  was trerve^$ this morning by
@{€"9'+

hand with the cross mot ion last  n ight at  short ly

1^^ t^ 
-^UCLU!E DEVg11.

JUDGE FRIIA: That is what i t  says.

1..'
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MS. SASSOWER: But the statute requires three

days before the return date for  a cross mot ion.

That is unt imel-y.

JUDGE FRIIA: Wel- l - ,  Iet  me say something" -

MS. SASSOWER: May I  say addi t ional-  that  the

statute requires as I  understand i t  that  facsimi le

service has to be accompanied to be val- id.  I t  has

1. o l re ac. : .mnen' i  cd hrr  ma i  ' l  
service which T da re sa\ /

"*J

Mr. Sclafani  does not at test  to so at  best  we have

service today indeed in a court  room.

JUDGE FRIIA: Al- l -  r ight .  What do you want to

sav to thaf .  Mr Sr- l  afani  because I  wi I I  be honestvs_Y ev+s!qr! ! t

with you with the order to show cause you should

have proceeded with a cross order to show cause

\ /o l t  ShOrrICj  hAvo nrnaaadad 
' . r i th a CfOSS Ofdef tOj rvulJ lvvvvgvv

show cause to el iminate the statutorv t ime frame

is what you should have done. That is what we do

in matr imonial  matters.

MR. SCLAFANI:  I  don' t  bel ieve that that  is

correct  but  in any event the problem here is was

that the order to show cause was incorrect lv

served in the f i rst  p lace. What was served was a

non-conformed cocv of  the order that  fa i led to

include the return date.  I t  wasn' t  unt i l  Tuesdav
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the order to show cause required i t  wasn' t

unt i l  Tuesday that we were even served with the

return date on this paper that  the order to show

cause was defect ive s% that there are several

procedural  problems with th is ent i re th ing which I

was wi l l ing to over look.

JUDGE FRIIA: WeII ,  let  me ask you a quest ion

you so your cross not ice of  mot ion is also a

raen^nqa 1-n +he mOtign [ f6unhf hrr  nrda- tO ShOWvr vqYtr  u vJ v!uE!

cause so i t  is  a combinat ion document yes?

MR. SCLAFANI:  f t  is  opposi t ion and a cross

mot ion.

JUDGE FRIIA: So i t  is  real ly opposi t ion and

cross mot. ion.  WeI l ,  th is is what we can do in the

interest  of  t ime people we can consider the

response as a reply or response -  we consider

not ice of  cross mot ion as a response only to the

order to show cause and preclude the cross mot ion

part  of  i t  as being unt imely served in the

interest  of  t ime, Ms. Sassower.  UnIess you want

an opportuni ty to reply to the not ice of  cross

mot ion in which case I  can have i t  reserved and

rerssue r t  now as an order to show cause cross

motron.

: -  . - : .  r : - - : : - , : -aaa'  :  l ' :=:-=l :_:-- t : : -  i=:- , '_:=

a3- '  -2.- : - ' : -
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MS. SASSOWER: Personal_ly I  would ] ike to see

the copy that he is contending he was served last

Fr iday November 9th.

"  MR. SCLAFANI:  f  am happy to sho'w the Court .

There is no return date.  The mot ion is defect ive.

You shoul-dn' t  consider the mot ion.

JUDGE FRIIA: For the record I  am lookinq at

the order to show cause a dupl icate or ig inal

of  the order to show cause that was counsel ,

th is looks l ike i t  was completed.

MR. SCLAFANI:  No, Iook at  the f ront,  Judge.

The return date is not f i l l_ed in.

JUDGE FRIIA: Oh everything else is f i l1ed in.

MR. SCLAFANI:  Right but she fai ted to give

not ice of  when i t  was returnable.

JUDGE FRfIA: Al l  r ight .  Take a moment.

MR. SCLAFANI:  So the mot ion is defect ive so

\2. \ r r  qhnrr ' l r int t  COnSidef iC in the f i fSt  n lar-c r^rh. i  r -h_1 ""  !  u rr l  LtrE !  M L yf  quE wIr I \ - IL

means that che cross mot ion shoufd be proper ly

cons idered .

MS. SASSOWER: Mav f  be heard?

MR. SCLAFANI:  f t  is  my understanding in a

summa ry j  udgmen-- proceeding rs thac you need ro

give chree days nocice excepr when chere ts a
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return date and todav is the return date which

makes i t  t imely so you must consider i t  on the

grounds of  t imel iness.

JUDGE FRIfA: I  am looking at  the or ig inal

order to show cause. He is r iqht  i f  that  is  h is

copy and i t  doesn' t  look l ike i t  was whited out.

MS. SASSOWER: May f  be heard,  your Honor?

JUDGE FRIIA: Go ahead.

MS. SASSOWER: He did not ident i fv in his

n:ners j_ha1- he was resnondi  no fo :n order to show

cause. That th is matter was on for t r ia l  and was

seekino :  s1- arr  wi  f  h resner: i ;  thereto he raised no

nhicr- f ion' jn his nAners es tO the manner Of
I /qFv!

i , )O t ' /P '1
service and i t  is  ra ised bv reason thereof.

A.ir . l  i  f  i  ona l  ' l  rz-  ,TrrrJoe Hansherrrz c l  i r i  nof  sf  r ike the

requirement in the papers for  service three days

before I 'm sorry for  service of  respondent

papers -  answeri-ng papers three days before the

return dat.e.  Judge Hansberry addi t ional ly gave me

unt i - l  the 14th to ef fect  servi-ce on the 13th I

faxed Mr.  Sclafani  and your Honor has a copy of

! r ,^o : . t r re-  
- -n. .  

- r^^-  T, ,^^^ Hanshe--rz s,  crned Witht l Ig auLuq! uv_vy Ll laL uuuvg 11q11JV!-_!  J-y

the return date of  the 16th so Mr.  Sclafanr knew

the return date to be the 16th f rom at least  the

L,/
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13th.  Moreover,  I  dare say he did not

' inr{anandanf lu r- : ' l  I  r rn l_ho f-nrrr i -  f6 inrrrr i_;g aS tOvqrr  qy ur lE vvu! u uv rrrY,uJ

. -t/

the date.  He was in no way prejudice' 'but  in any

l -  ' l .^  
- - . l  ^svErrL rry . r -aroed no obiect ion'and i t  is  walved.

Now addi t ional ly,  i f  I  may I  have a r ight  which I

certainly were the cross mot j -on to be deemed

acceptabl-e which I  woul-d argue i t  is  not  and has

to be rejected for short  service because having

nothing to do with my papers his cross mot ion is

short  served and unt imely but even were his papers

to be deemed acceptable by way of  opposi t ion to my

order to show cause I  was ent i t l_ed to under Judqe

Hansberrv l  s order answeri  nrr  n:ncrq throa d:ru q i  n
I rqyvrr  urr !sE sqlo rrr

advance of  the return date.

JUDGE FRIIA: Ms. Sassower,  what do you want

me to do?

MS. SASSOWER: I  would l ike opportuni ty to

respond to to reply to his decei t fu l

f raudulent answering papers which cont inue the

pattern of  h is misconduct which has character ized

th ie I i1- in: i -  inn :nr ' l  urhich \ /Arrr  l ]nnnr T
I  JvqL rrvrrv!  f

respectful ly submit  ent i t l_es me to fur ther

imposi l ion of  130-1.1 sanct ions against  h im.

JUDGE FRIIA: Al l  r ight .  Let  me you are

L,/'
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1 saying a couple of  th ings and I  real ly need to

2 wind i t  down because I  have other at torneys in the

3 courtroom. I  actualJ-y have people behind the door

4 in cuBtodv on some ordinance viol-at ions.  f f r is  is
l ' t ' '  t -  '1 

'

5 what I  am incl ined to do and I  am real lv to str ike
(-

6 a bal-ance here and that is to careful lv read these

7 mot j -ons, the appl icat ions and the issues raised in

B them with our Court  at tornev and to do them l ike

9 today. On the one hand Ms. Sassower,  you are

10 saying that the not ice of  cross mot ion is improper

11 but at  the same

Lz |4S .  SASSOWER: Uncrme-Lv.

13 JUDGE FRIIA: Unt imely improper as unt imely

14 but you would l ike an opportuni ty to respond.

15 MS. SASSOWER: To respond to reply you

an\
16 have already indicated, your Honor i f  I  -

11 correct  that  th is cross mot ion was not proper ly

18 not iced and therefore his papers wi l l  be

L9 considered only by way of  opposi t ion.

20 JUDGE FRIIA: Okav.

2L MS. SASSOWER: That beinq the case f ine I

22 would l ike the opportuni ty to reply reply.

23 JUDGE FRIIA: Listen to me now.

2-4 MS. SASSOWER: To his opposic ion oapers.
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JUDGE FRIIA: Listen to what I  am going to do

there and I  th ink a lot  of  th is is not the

faul- t  of  counsel  l i t iqants on ei ther s ide here

but rather just  you %now the issues here being

more important somet imes than the actual  procedure

al though we could never forget the procedure is

out l ined in the CPLR. I  do th ink Ms. Sassower,

that  counsel 's point  is  ra ised that the return

date was not included in his copy of  the mot ion.
J o: ' ' f "  o l ,

On the other hand, he is +;^s+" ieei  -  responsibl-e

here for  not t imely f i l ing the not ice of  cross

mot ion. I  however bel- ieve that the i -ssues raised

on both s ides should be addressed bv the Court  and

so rather than do si l ly  th ings l ike dismiss

everything and make you start  a l l  over again I  am

going to al low the appl icat ions ro proceed and I

^^ina fa ^ ' i  rzo \ . / - r1 | imo f^ roqnnnr l  nk:rr  J-rrr1_ incl ] i l .9Ur119 L\r  9rvs yvu LtrrrE Lv !eD}Jvrru v^qJ

so doing chis case is going to be put over.  Now

Mr. Sclafani ,  don' t  pop a vein but based on

everythlng I  have heard so far number one we are

not sure who the Judge is on Tuesday-number one on

fhc hi t  n:r : r - ls .  I t  iS l ike the c larz heforouq y vurvre

-hanksq'-r i  nr  and this case should never 1-ra 
^r  r -a-

Y-- ' 'YY'v l l l

i t ts-  .na d:rz Ic should be ai ' ran : f  
^^cSible at

-*J.yvJ

lr''

:  - , ' l : ,  S: . : : : :  j :aa' : . .  !  i  l :a: ,s l i . *p: '  a i t  S3:; '  :=

, l '  - - - - - - . -
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least two consecut ive days in a row where hear ing

the tr ia l -  so th is is what I  am qoinq to doiMs.

S:ssnurcr-  T am in fh iq n:r f  r ln Wednesd av for  SureusruvvYv! t

because I  am doing drug court  anci  f  am doing the

co-calendar.  Could you have your responding

Daoers into the ( iorrr f  hrz f  he c lose of  business on

Wednesday the 27st ? You are going to have to t ry.

MS. SASSOWER: I  have a quest ion for  you when

you say responding papers am I  put t ing in
i f t ' 'A;

opposi t ion papers ! .vr  cross mot ion or reply papers

to his opposi t ion to my order to show cause?

JUDGE FRIIA: Both -  -  both because i t  seems

to me that we are addressinq the issues that are

raised on both s ides. I  wi l l  be honest wi th vou I

mean I  th ink i t  is  not  semant lcs because we are

necessar i ly  fo l lowing procedure but at  th is point .

I  just  want to read here what everybody has to say

on the issues because I  th ink thev are of  course

i  mnnrf  : r f  i  ssr '^^ ^-- :  -^-^* l rer  i  n anrz errent we arer r t lyV! Lq. lu IDo!AgJ dI ILr  I ( : l t t ( t t t t l /E!  ! r r  qr tJ eve

r rn i  nr^r  - .  hc nrFqc-r l i  nr^r  i l^o issues in the event of
YvirrY ylvJv!  v rrrY

an appeal  so I  have a feel ing there is going to be

^^^^- l  ^-^ba'nl \ /  
-n -ntr  

q,ei  e aoainsf  one Set OfaLt aPygar Prvuou!y v l r  vr lE J lvE qyqr l la L v

decis ions and on the other s ide asainst  the other

set of  decis ions.  So whether i t  be me or

t - - . . . -^  i - : - - - -^:rr- . .  : ,  
n-- t .^ : - - - ln!r  

^^ 
?----- :  ^-

--=!rJr-rv. ! f  
f  

- - i ! - r  
2- : : -  - - ' - -

6::  - ) - - .  ' - ' , -
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Hansberry so we are just  real ly preserving a

record I  want vou al l  to qet the issues out so I

don' t  care what you cal- l -  i t  Ms. Sassower,  just  put

i  n vorrr  resnBnse 1- o f  hc n:nerwork :nr- i  . rFt  i t  into 'J"*-  Yv

the Cortr t  krrr  T am r-rn ' i  nrr  f  o di  rer-1- f  hat  i t  bee v_r

,hY
i  n ' i  f  \zn, i  

^ .h 
Wa Ftat . r  n t  n l  lg[  On WedneSdaV thejvq"* ' ' / "vvvul luJvu

2Lst.

MS. SASSOWER: Letrs remember that  the Court

is c losed on Thursday.

,JUDGE FRIIA: Yes.

MS. SASSOWER: And I  bel ieve nobody is going

] -n nrncood J-n =r ' l i ' .Aia=1-a f ' rqv,;qvf ,uqus r . l iS mot ion at  four

o'c lock when I  am directed to submit  papers.

JUDGE FRIIA: No, but I  am here on Fr iday.

MS. SASSOWER: I  have a pending pet i t lon at

f  he I l  -  S -  Srrnrsps Court  which is on f  or  court

conference on November 2Oth Tuesday.

JUDGE FRrIA: Okay.

MS. SASSOWER: I  respectful ly request unt i l

Monday. There is no prejudice here.

JUDGE FRIIA: So Monday af ter  Thanksgiv ing?

MS. SASSOWER: Yes, Monday the 26th there is

:hqolrrro-rz n- nroirrr-r ' i r -o j -h ic ic
-v 'e,J

MR. SCLAFANI:  I  have no cbject ion.
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MS. SASSOWER: Thank you.

JUDGE FRIIA: No problem.

MS. SASSOWER: And let  me just  one

JUDGE FRIIA: Close of"business and then that

is f ive o 'c lock.

MS. SASSOWER: Thank you and l_et  me just  say

on the issue of  consol idat ion Mr.  sclafani  here

again has mi-srepresented and unfortunatery r  th ink

JUDGE FRIIA: you are ta lk ing about

r r^nq^l  i r l r f  in^ that  other matter? Is there an open

matter rn th is Court?

MR. SCLAFANI:  yes,  Judge i t  has been open for

ten years.  I t  was held in abeyance pending the

outcome of Ms. sassowerrs federal-  case. She lost

that  case. The Court

JUDGE FRIIA: Is that  in your cross mot ion?

l tnrv lK.  SULATANI:  I t  is  1n the mot ion or ig inal ly

and the court  said we wir-r  just  consor i -date but

they can' t  because and Ms. Sassower raised

that in her cross mot ion and I  -

JUDGE FRIIA: Al l  r ight .  This is something

+-l^-+
!114 t ,

MR. SCLAFANI:  f t  should have been

1B

79

2A

2L

22

23

24

- , - ) -  .1 --
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adj udicated.

JUDGE FRIIA: This is somethinq that our Court

af f  orntr \ /  :nd mrr rese:rr-h h:q rrnJ- J-  n rc: l  I  r r  ' l  nnkr rqu Yvu uv !uqf!y rvvL

at ' .

MR. SCLAFANI:  We both k ind of  because

| tr^ ̂ -^Lr le!  s rLr.d.y

JUDGE FRffA: One wants consol_idat ion and the

other doesn' t?

MR. SCLAFANI:  No, nei_ther wants to

consol- idate.

JUDGE FRIIA: Nei ther one of  your want?

MS. SASSOWER: The Court  was responding in i ts

deci  s ion

MR. SCLAFANI:  The Court  d id respond

MS. SASSOWER: The Court  responded that i t  is

imnrnnar rnd feVefSible andvt/v l

JUDGE FRIIA: Is that  Hansberry 's decis ion?

MS. SASSOWER: Yes.

MR. SCLAFANI:  Judge Hansberry 's decls ion.

MS. SASSOWER: What he did was he gave no

not ice ro the part ies and we are nor ta lk ing about

a s ingle case consol idated we are ta lk ing abour a

qa---J lne"r  nrr l r -eec' l  inr- .  in/hero fhc 
-r . . l r - ln 

is qookincv urrs uvvy :J J_,N_1rv

to remove the propr ietary l_ease of  Ms. McFadden

: -^-^1.-^^^-.  
-  - - . - : . -

-  -=.-  . -  r -  i - - .  i  r  -_ a - . :  - - - -

6i- ,  _-____-
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r iqhtful lv so for  the -  and Mr.  Sclafani  has

concealed that case that open proceeding

before the Court  and Judge Hansberry in his

decis ion conspicuouSly fa i led to ident i fy the

coop's separate proceeding against  Mr.  McFadden as

wel- l  as mysel f  which is al-so part  of  any purported

consol idat ion.  Mr.  Scl-afani  in his cross mot i -on
inci

which you are directJ. f  me to respond to is careful-

not to ident i fy the status of  the pr ior  open

nror:eed i  ncrs :nd ha s oi  r ren no not ice to the na 11- i  cs

' i  n J-  hose nror-cedi  nos who harre a r i  oht  to be heard

on the issue of  consol idat ion.  This matter ca.nno!
@'t1 ' ' t  

' '

go forward to t r ia l -  on Tuesday for a ( inaudibl-e)

of  reasons and not the least  beinq is that  the

order was one of  consol- idat ion and thev are not

nrr-rnFr l  rz l ref  nfe the COUf t .

JUDGE FRIIA: Excuse me i f  I  hear both of  you

nei ther s ide want consol idat ion?

MR. SCI,AFANI:  We bel ieve that the mot ion that

was nendi  no i  n the other CaSe where the Court  said

the only issue remaining on this mot ion for

snmmar\ /  i r rc loment is whether or not.  Ms. SasSower

wi I  I  nrerrai  I  on the federa' l  case so we wi l l  hold

this mot lon in abeyance pending che ourcome of
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1 that case. That mot ion should be decided. The

2 case shouldn' t  be consol idated. I t  is  a di f ferent

3 case. I t  should just  be decided. I t  is  a s imple

4 '  decis ion.  That may moot out th is "ent i re case.

5 JUDGE FRIIA: Listen to me I  am going to scare

6 mysel f  r ight  now but as you are speaking I

1 actual ly remember that  case.

B MR. SCLAFANI:  Yes.

9 JUDGE FRIIA: Did I  decide that case?

1-0 MS. SASSOWER: No.

11 MR. SCLAFANI:  I  don' t^ bel ieve se, Judqe.
tma- @'ie )

L2 JUDGE FRIIA: Judge Rif  f ten'  (phor iet ic)  .

13 MR. SCLAFANI:  f  don' t  bel ieve so, Judge.

Keqp
L4 That was Judge Rif f ten.

15 MS. SASSOWER: Judge

L6 JUDGE FRIIA: I  inher i - ted his cases. Alr ight

I1 there you go that is why this is sounding fami l - iar

18 to me.

L9 MR. SCLAFANI:  The decis ion is actual ly in my

2A or ig inal  mot ion papers.

2L MS. SASSOWER: Mr.  Sclafanj- 's  representat ions

22 with respect to that  decis ion and the proceedings

23 are fa lse,  misleading and have been demonstrated

24 as such in my reply papers of  September 1l th to

L"r

.  "  .^ .^ l -a--  - -=^- 
-  . -=-:- . -  

c- , ' : :_ 3: : . . - ,1:-- : - - -  - - - t -">-- :

l6;" ,  , -? i - i i . ,  I
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1 which f  refer to in my order to show cause.

2 IUDGE FRIIA: Listen, stay ca1m. What is

3 important is that  I  hear that  nei ther s ide at  th is

4 point  bel ie?es that those cases should be o

5 consol idated.

6 Un. SCLAFANf:  I  don' t  th ink they can be.

1 IUDGE FRIIA: Okay. Mr.  O,Shea and mysel f  are

B going to be looking at  a l l -  of  these lssues raj-sed

9 to al low and we are going to set  aside the

10 procedural  defects at  l -east  as far  as the mot ion

11 pract lce 1s concerned. r  am going to adjourn the

L2 tr ia l  and the decis ion on the mot lons wi l l

13 actual ly set  for th a new tr ia l  date because number

L4 one we have to decide the issue of  Hansberrv

15 Otop" lnoresiding over these cases and second i f  he

L6 is not .goig9 to do i t  then i t  sounds l ike f  or
{'€n c'

I l  Judge L.eat ' (phonet ic)  wi l l  be presiding and we

18 wi l l  have to took at  who is s i t t inq where in

19 January of  next  year okay. No need to come on

20 Tuesday. This matter is removed bv the Court  f rom

27 our t r ia l -  cal-endar on Tuesday November 2OLh for

22 the record and Ms. Sassower has unt i l  the c lose of

23 busi  ness whrch is f  ive o 'c lcck but we al-ways ask

24 that you get here by a quarter to.
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