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CITY COURT OF THE CITY OF

COUNTY OF WESTCHESTER

JOHN MCFADDEN

NEW YORK

- -x

Peti t ion,

: rva' i  ncl-  -

ELENA SASSOWER

Index #SP1 502/07

NOTTCE Otr'
CROSS-APPEAL

-1":o:"1 ' : ' : - - -x

PLEASE TAKE NOTICE that Pet i - t ioner John McFadden herebv

appeals to the Appel late Term of the Supreme Court ,  Second

r . ' r i  ^ ' i  -  1 n^*^r i -  mant 141 r  iv ingfstOn Street,  BrOOklyn, NeW YOrku uuIUf ql  vgPq! Llrrerf  L t  r  f  I

1 1 201 ,  f rom the Decis ion and Order of  White Plains Ci ty Court ,

Judge Br lan Han-sfury presiding, dated and entered October 11,

2007 insofar as i " t  denied his mot ion for judgrment dismissingr

respondent 's var ious "af f : . rmat ive defenses" and countercl-aims-

n-{.^J-uaLcu - New York,  New York
December 1 4,  2007

El-ena Sassower
16 Lake Street-Apartment 2C
White Pl-ains,  New York 10603

onard A. Scl f fa
LEONARD A. SCLAFANI
ld .basc 4l ' "  street

New York,  New York
212-696-9880



Present: IION. BRIAN IIANSBURY
CTTY COIJRT JIJDGE

-----------x
JOI.I}.I MCFADDEN.

Peti tioner (Overtenant),

-agamst-

ELENA SASSOWER.

_-TT_':11.!: *T?:_ __ _ ,.

Thc following papers numbered I
respondcnt-

DECISION ON MOTION

TO COMMENCE TT{E
STATLIORY TIME PEzuOD
FOR APPEALS AS OF zuG}IT
(CPLR 5513[aJ) You ARE
ADVISED TO SERVE A COPY
oF THrS ORDE& WrTH NOTTCE
OF ENTRY, TIPON AI-L PARTIES.

INDEX NO.: SP i 50207
MOTION DATE: 8/27/07

to I I read on this mohon by petitioncr/cross-motion by

N-otice ofMotion
Afjirmation of konard A. Sclafani
Exhibits A thru E
Notice of Cross-Motion
Alfidavit of Elena Ruth Sassower
Exhibits H thru AA
Rcpll' Affirmation of I-eonard A. Sclafani
Affidavit of Johu McFadden
Exhibits A thru E
Reply Affdavit of Elena Ruth Sassower
Exhibits BB thru FF
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Upon the foregoing papers, the Court 6nds and decides a-s follows:



That branch of petrtioner's motion for a default judgment based upon respondent's

alleged failure to serve and file an answer in a timely fashion is denied. While it may be true that

the respondent's answer was served and filed bel,ond the time set by the Cout, it is nonetheless

apparent that the delay was minimal and petitioner has failed to establish any prejudice as a result

thereof. Further, in accord with this State's sfong public policy of disposition on thc merits, a

default is not warranted on the facts presented (see generalll, Classie v. Strattort Oahnont, Inc-.

236 AD2d 505). Next, the Court is without authoriry to enter a default judgment based upon

respondent's alleged nonpayment of use and occupancy (see generally Stepping Slones

Associates v. Seymour, 184 Misc.2d 990).

Tire balance of petitioner's motion i-s denied in its entirety. Where, as here, a nrotion to

dismiss is supported by the afflrrnation of an attorney with no personal knorvledge of the facts,
tlrc Appellate f)ivision has held that denial of the application is propcr (see e.g. Nahrebeski v.

Molnar,286 ADZi 891; Arriaga v. Laub Co.,233 ADzd 244; Subgar Rcaltv Corp. v. Gothic
.[stmber & Millwork, Inc.,80 ADzd774).

That branch of respondent's motion for an order referring this matter to tire Deparmrent
of i{ousing and Community Renewal is denied. I{aving reviewed the papers, the Court finds that
it has subject matter jurisdiction over this proceeding. Ii,Iore specifi.cally, whether or not the
petitioncr's cooperative aparhnent is subject to the ETPA involves interpretation of
slatutc/regulatiou and resolution of this issue is not within the parficular cxpertisc of tile DHCR
(see e.g. Dm,is v. Waterside Housitrg Co., Inc., 182 Misc.2d 851).

thal branch of respondent's motion pursuant to CPLR $$ 321I (a) (1); (4; @); (5); (i0)
and 3211 (c) is denied. 'itre moving papers and documentary exhibits annexed thcreto fail to
cortclusively establish entitlement to the requcsted relief, Rather, a comprehensive rel'iew of thc
motion papers and exhibits discloses triable issucs of fact rvith rcspcct to tire nature and tcrms of
rcspondcnt's tenancy. Further, in view of the issucs of fact prescnted, the Court dcclines to treat
respondent's motion to dismiss as an application for surnrnary judgment (see generally Bou,es v.
Healy,40 AD3d 566; CPIR 0 3211 [c]).

That branch of respondent's motion which sceks tbe imposition of sanctions and a
referral to the Disciplinary Committee is denicd.

I-ast, the Court has reviewed "Decision on lr4otion" dated Decembcr 19, 1991 under
Index No. 651/89 and notes the following: The Hon. James B. Reap is retired. Since the Order
"rescrved decision" it does not fail within the ambit of CPLR 9002. Additionally, to the extent a
prior action remains pending, the Court is rrot requirccl to enter an order of dismissal under CPLR
3211 (a) (a). Rather, the Court wili consolidate any prior pcnding action with the insrart
procecdilrg to avoid duplicative kials and promote judicial economy (see Toulouse v. Chancller,5
Misc.3d 1005 [A], FN. 9).



Tms DECISION CONSTITUTES THE ORDER OF THE COIJRT

Datcd: White Plains, New York
October / / ,ZOOI

Leonard A. Sclafani, P.C.
Attorneys for Petitioner
By Leonard A. Sclafani, Esq.
18 East 4l't Skeet, 15e Floor
New York, New York 10017

Elena Sassower
Reqrondent Pro Se
16I-ake Street, Aparhent 2C
White Plains, New York 10603

. BRI.AN HANSBTJRY
CITY COTIRT JUDGE



Index #SP1 502 Year 2007
CITY COURT OF THE CITY OF WHITE PLA]NS

COUI'{TY OF WESTCHESTER

JOHN MCFADDEN,
Pet i t ioner

-against-

ELENA SASSOWER
Resnondent

NOTICE OF CROSS-APPEAL

LEONARD A. SCLAFANT, P.C.
Attorneys for PETITIONER

office and Post Office Address, Telephone

'18 East 41' t  Street -  Sui te i  500
New York,  N.Y. 10017
(212) 696-9880

Pursuant to 22NYCRR 1301.1a the undersigned, an at torney
admit ted to pract ice in the courts of  New York State,
cert i f ies that  upon informat ion and bel ief ,  and af ter
reasonable inquiry, the contentions contained in the annexed
documents(s) are not f r ivolous:

Leonard A. Sclafani

Service of a copy of the within

is hereby adnitted.
Dated,

Attorney(s) for


