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whose office is in the neighborhood
and who is available in emergency
situations or for friendly advice on
minor problems, or the 9 to 5 face-
less political appointee in the Legal
Assistance Center?

Finally, if Mr. Greenawalt had
ever tried to get an Order to Show
Cause prepared and signed in the
morning hefore a 9:30 A.M. evic-
tion attempt, or been awakened at 2
o'clock by a half-hysterical womgph
with the information that her Jus-
band had heen arrested, or walked
through a few flthy, littepd and
dark hallways while invgstigating
accidents, in brief, if )¢ had ever
practiced law in one of the “target
population”™ neighbohoods he re-
fers to, he would kyow that lawyers
in a "Judicare” fystem are much
more familiar with the legal prob-
lems that arise fhan the hired hands
at the local ¢fnter could be. The
lawyers i a/*Judicare” system are
permanent parties in their neighbor-
hoods, noy transients at a waysta-
tion in tlfeir political climb.

Early/in his article, Mr. Greena-
walt mgkes a strong point for *Ju-
dicare’] when in referring to “‘the
prisonf with glass walls™ he says,
“Omne of the things visible to those
looking in is a non-assertion of legal
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rights by those unal to afforq
lawyers. This underfines anyone’s
sense of decency”and dignity, and
breeds a sep#t of hopelessness.”
The major A oint, or one of them,
of “Judjelre” as I see it 1s that it
permigg” the indigent person the
luxyfy, the dignity of selecting his
yer. No man could be so grate-
ul for free assistance to his needs
that he would not stand a little
straighter if he could choose.

Mr. Greenawalt makes reference
to “the quickest, most effective way
to bring about full legal services to
the poor,” and obviously indicates
his belief that Legal Assistance
Centers are the answer. This, T fee]
is the basic flaw in the plan; the
tendency of agencies of this kind |
to play the “numbers game”—to
pride themselves and base their rea-
son for existence on the number of
cases they can handle, in the short-
est period of time.

Finally, I was amused to read
that the OEO values an attorney’s
services, for the purpose of com-
puting the community’'s 10% share
of the program costs, at $8.00 an
hour. T wonder what the plumbers
have to say about that.

Yours truly,
Donartp A, ALTMAN
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The Court of Appeals and the

1967 Constitutional Convention*

By Stanley H. Fuld

(Albany)
H.'f//: this article we welcome
of Appeals to the State Bar
Association at ouyr
s subjeet.

owr-new Chicf Judge of the Court
-Imn"mll. Judye Fuld’s address to the
i dnnual J/("('{mg s a timely topic in view of
We vecommend it lighly to ouwr readers. ‘

I was in 1949 that T last had the privilege

and honor of addressing the members (t;f

this  Association at an  Annual Dinner.
\’thn.[ spoke to you then, it was as the second
most junior judge of the Court of Appeals.
Now, having for more than two decades—in
the language of Gilbert & Sullivan—ypolished
up the handle of the big front door “so care-
fully,” T find myself the Chief Judge. Sh(ﬁ'll\'
after my election last November, | f)allse(l with
some trepidation to reflect on the awesome re-
sl)(>1lsxl)iligies [ would soon he assuming. |
:L\‘l\'c_(l Chief Judge Desmond to brief me con-
cerning the multiple duties of the office. His
reply was brief and to the point :

Stantey . Fuld

Ilz'{r. Association Journal somewhat
critical of the changes that have
l)ce_n made in the law. “Once upon
a time,"” the article runs, “'a lawyer
could be reasonably certain that his
advice, based on precedent, was

“Stanley,” he said, *“as Chief Judge
you will have the ultimate rcsponsil)ili?v
not only for the Court of Appeals but
fgn‘ all the other courts throughout the
State as well, for 3,000 judges, 11,000
employces and 60,000 lawyers. Ther‘c is
c[))l:_lé\;'?{[»a* bit of advice I can give you—

HELP!

Again, we at headquarters are down to the last copy of a State Bar
Journal . . .. this time it is the June, 1966 issue.

Some of our members, we hope, will be willing to send their copies of the
June, 1966 issue of the Journal to headquarters. Please address it to Mr.
John E. Berry, Executive Director, New York State Bar Association, 99
Washington Avenue, Albany, New York 12210

We need your help!

I have—and T am reassured : Al-

most a month has passed since I

t(?Ok my oath of office and the
ourt .fl]H stands and the wheels

of justice still turn.

: Just recently, I read an item in
e current issue e

—° current assue of the American
* P

JUI/\)(I(h:U\? of Stanley H. Fuld, Chief

St;(ltgL of the Slz_ltc_ of New York, at the

\Cv Bzu_' Association Dinner, held at the

- Y. Hilion Hotel, January 27, 1967.

sound and dependable.” Now, la-
ments the author, court decisions—
not to mention legislative actions
and administrative rulings—have
overruled settled principles  and
“shattered precedents.” This is, of
course, true but we may not hlink
the fact that the courts have a
duty to bring the law into accord-
ance with present-day standards of
wisdom and justice rather than
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with some outworn antiquated rule
of the past. Concededly, the over-
ruling of precedent will at times be
most disturbing—as it was to one
rugged member of the Bar who
lost a motion before the court be-
cause a case on which he relied
had, unknown to him, been over-
ruled. As he was leaving the court-
room, he was heard to remark, "It
sure beats hell what you find in
those hooks.”

And it sure does. Take these
statements, for instance, which [
came across some time ago in a
little book dealing with the inter-
pretation of statutes. When the
legislative history is in doubt, the
author wrote, read the statute.
And, he continued, a judge must
never be fooled by clear language;
no statute is so plain that a court
cannot read ambiguity into it. In-
deed, despite the claims made for
them, even computers are occa-
sionally fooled by seemingly clear
language. A story is told of a com-
puter that was asked to translate
a phrase from English into Russian
and back again into English. For
its task, the computer was given
this quotation from the Bible:

“The spirit is willing, but the flesh
is weak.”

Lights flashed, tapes spun and the
machine typed:

“The whiskey is O.K. but the meat
is spoiled.”

With some reluctance—and hav-
ing in mind Francis Bacon's ad-
monition that “judges ought to be
more learned than witty"—I re-
sist the impulse to continue in this
light vein.

In a few months there will be
convened in Albany the first Con-
stitutional Convention in this State
since 1938, A numiber of problems

call with an imperious voice fo;
wise and objective attempts at res.
olution. As lawyers and judges, we
have a special concern with  the
Judiciary Article of the Constity.
tion. Two significant questions re.
lating to that Article—the selection
of judges and the proposal for 3
single statewide budget for the en-
tire court system—were discusse
carlier today at one of the sessiong
of this Annual Meeting. Another
subject, of equal importance,
though somewhat more recondite
and esoteric, 1s that dealing with
the jurisdiction of our Court of
Appeals—and it is to that topic
that I propose briefly to address
myself.

In New York—and this is true
in other populous jurisdictions as
well as in the Federal sphere—the
heavy incidence of appeals taken
from lower court decisions has
made it impractical to conmmit the
entire case load to a single appellate
tribunal and has led to the estab-
lishment of several tiers in a hier-
archy of appellate courts. The basic
scheme is to provide one or more
intermediate appellate tribunals—
such as the Appellate Divisions of
our Supreme Court—whose func-
tion is to dispose with finality of
the bulk of the appeals, with fur-

ther review by a court of last re- |

sort—such as our Court of Appeals
—only of a small number of se
lected cases which are deemed of
sufficient importance for that pur-
pose.

There is obviously no reason for
affording litigants the luxury of
more than one appeal in a single
litigation merely for the asking. It
has, indeed, been urged that the
highest appellate court should, in
general, leave the correction of e
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rors i1 lower court decisions to
the titermediate appellate courts.
The role of such a court, it is said,
should be confined to hearing only
those cases m which an authorita-
tive decision would have a mean-
ingful influence on the development
of the law, by resolving some dis-

@mted (uestion of general 1mpor-

ance transcending the immediate
litigation or by settling some con-
flict among the intermediate tribu-
nals. The reasoning is that the
discharge of this function—includ-
ing reappraisal of the continuing
validity of previously enunciated
doctrines and determination of the
rule of law to govern novel situa-
tions—requires a high degree of
painstaking care and scholarly de-
liberation, and the tribunal vested
with such responsibility should con-
serve its energies to that end. The
approach taken by the Court of
Appeals has not been quite that ex-
treme. Our underlying philosophy
has been that, although we should
devote ourselves primarily to ques-
tions of significance in the devel-
opment and clarification of the gen-
eral body of law, we may not shirk
our responsibility to remedy plain
mmjustice i individual controver-
sies, even though the immediate de-
cision may not have any impact on
the State’s jurisprudence.
Nevertheless, considerations  of
policy and of practical necessity de-
mand that the Court be protected
by appropriate jurisdictional limita-
tions from mundation by a flood
of inconsequential and nonmeritori-
ous appeals. The point of the limi-
tations is not only to enable the
Court to operate with efficiency and
dlspa‘tch but, more importantly, to
permit it to devote the major_por—
tion of its time and attention to

issues calling for top-level consid-
eration.

Simple logistics demonstrate the
need for such restrictions. The four
Appellate Divisions dispose of over
+.000 appeals a year, and it would
manifestly be an intolerable burden
on the Court of Appeals to require
it to entertain a further appeal, at
the litigants’ option, in each of
these cases. Indeed, for a long pe-
riod in its history, the Court of
Appeals was plagued with substan-
tial calendar delays because of the
absence of requisite jurisdictional
limitations. In 1915, for instance,
the Court was almost two years
behind in its work. It was not
until 1917 that the jurisdictional
limitations in effect today were in
large part formulated. They were
written into the State Constitution
in the Judiciary Article adopted in
1925 and have continued essentially
unchanged ever since.

The course of events over the
past decade has raised serious (ues-
tion as to whether the limitations
devised in 1917 remain adequate
i 1967, and this is one of the
problems which the Temporary
State Commission on the Consti-
tutional Convention has listed for
consideration by the delegates. In
the past ten years, the number of
appeals annually docketed with the
Court of Appeals has increased by
about 60%—from 375 in 1957 to
some 600 in 1966, and the number
of motions submitted has doubled
—from 555 in 1957 to over 1,100
in 1966. Indeed, the volume of
cases has been such that for the
first time in many years there is
now a measure of delay in bringing
an appeal on for argument in our
Court.  While the problem is not
as yet of serious proportions, that
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is only because of the strenuous
cfforts which have been made on
the part of the judges and the court
staff to keep the Court abreast of
its case load.

But, even apart from any prob-
lem of delay, it is clear that the
existing jurisdictional limitations
are inadequate. The question is not
how many cases can seven judges
dispose of in a given period but.
rather, how much time is available
to them for deliberation on impor-
tant issues. The greater the num-
ber of nonmeritorious appeals, the
less time there remains for consid-
eration of the really significant
cases. Unfortunately, the existing
constitutional and statutory provi-
sions are not sufficiently geared to
the basic objective of bringing be-
fore the Court of Appeals only
those cases which merit further
appellate review.

At present, innumerable appeals
are brought to the Court as a mat-
ter of right, at the option of the
litigants, not because they are of
any moment or merit but merely
because there has been some dis-
agreement, no matter how trivial,
either between the Appellate Divi-
sion and the lower court or within
the Appellate Division itself, as to
the proper final disposition of the
case. Most of these cases do not
deserve the attention which our
Court is required to give them. As
long ago as 1921, in his lectures on
the “Nature of the Judicial Proc-
ess”  (p. 164), Judge Cardozo
pointed out that “a majority” of
the cases coming hefore the Court
of Appeals at that time “could not,
with semblance of reason, be de-
cided in any way but one” and, in
his words, were “predestined, so
to speak, to athrmance without op-

tion.” The same situation still pre.
vails today:.

The remedy is not, as some haye
suggested, to increase the personng|
of the Court and to have it sit iy
two divisions or with rotating pan-
els of judges. That expedient hag
been tried in the past and has heey
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cases which are by statute appeal-
able as of right to the Supreme
Court, that tribunal subjects those
cases as well to a similar prelimi-
nary sifting process whereby it
determines whether the appeal shall
be summarily disposed of or war-
rants being placed on the calendar

found wanting, and with good 1'@21-@ @for oral argument. In practice, the

son. Quite obviously. the varying
utterances of a divided or fluctuat-
ing tribunal would thwart the very
function, sought to be served by 3
single court of last resort, of pro-
viding a harmonious, authoritative
body of decisional law  for the
entire State.

In my view, we have not too fey
judges in our Court but too many
cases, and the solution 1s simply to
impose more stringent restrictions
on the Court’s jurisdiction which
would effectively operate to weed
out unsubstantial and nonmeritori-
ous appeals. I suggest that this can
be best accomplished by the adop-
tion of a scheme, for the most part,
of discretionary, rather than oblig-
atory, jurisdiction, which would
permit the Court to select for re-
view, in its sound discretion. only
those cases which it deemed worthy
of plenary consideration.

This is, in essence, the scheme
which governs the jurisdiction of
the Supreme Court of the United
States. In the great majority of
cases, review by the Supreme Court
must be sought by filing with it a
petition for a writ of certiorari or,
to employ our own terminology, an
application for leave to appeal
Only those cases which the Court
determines  from examination of
the record to be sufhciently impor-
tant or meritorious are selected for
oral argument and full review
While there are a small number of

o

Supreme Court entertains a  full
appeal with oral argument and on
printed briefs in only a small pro-
portion of the cases sought to he
brought before it.

It would seem appropriate to use
the jurisdictional scheme of the
Supreme Court as a pattern for our
own Court of Appeals, at least as
to those cases now appealable  as
of right merely because there has
been some  disagreement in  the
courts helow. The selection of cases
for full scale review could then he
made by the Court itself, rather
than by the parties involved, and
on the basis of importance and
merit, rather than on the happen-
stance of the procedural posture of
the litigation.

I would mention that, at present,
we are also obligated to hear ap-
peals in capital cases, in civil cases
involving a substantial constitu-
tional question and in those cases
where the Appellate Division certi-
fies that an issue of law worthy of
further review is involved. These
appeals have neither heen numerous
nor, for the most part, burdensome,
and there is much that can be said
mn favor of retaining the existing
practice in these areas. Moreover,
It might also bhe well to preserve
those provisions which now permit
certain - classes of cases to be
bl'ougln before the Court only by
permission of the Appellate Divi-
sion,

Concern has been expressed that
under a system of discretionary
jurisdiction, such as [ have sug-
gested, some meritorious appeals
might be denied a hearing in the
Court of Appeals. The fear seems
to be that, on a motion for leave
to appeal, a case will not receive as
full and thorough study as it would
be accorded on oral argument. [
would assure the Bar, however,
that all cases passed upon by the
Court or its judges, whethér on
motion for leave or on oral argu-
ment, are subjected to careful and
scarching scrutiny. Indeed, we have
a liberal practice under which the
affirmative votes of only two of the
seven judges of the Court are re-
quired for the granting of leave
to appeal.

Nor has our Court ever been
deaf to a plea of injustice. A num-
ber of cases come to mind: one
recent example will suffice. In that
case, the defendant, never previ-
ously in trouble, walked into a
police station and told one of the
officers that he suspected that the
car which he had heen driving and
which was parked outside had been
stolen.  He explained that it had
been given to him by a friend and
his belief that it might have been
stolen was based on the circum-
stance that his friend had given him
the keys to the vehicle and then left
town.  The defendant’s suspicions
proved correct—but, instead of he-
ing rewarded for his conduct, he
was indicted for, and convicted of.
the crime of receiving stolen prop-
erty. Leave to appeal was granted
and the judgment of conviction was
reversed.

As this and many other of our
cases attest, there need be little fear
that the Court will refuse any ap-

|
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peal which merits review. It is my
sincere hope that in the coming
months  serious  thought will be
given to the desirahility—perhaps,
the necessity—of affording the
Court of Appeals a greater voice in
the selection of the cases which it
will hear.

Jefore concluding, T would say
a few words about our retired
brother, Chief Judge Charles Des-
mond, with whom T have had the

whole, in wishing him health apq
high satisfaction in the years ahead

[t 1s also my pleasure to greet
our new brother, Judge Charleg
reitel, who has been my close per-
sonal friend for more than 30 yearg
and who, indeed, like Judge Walgy
and myself, began his public career
as an assistant under
Dewey in the Special Rackets Tn.
vestigation and the District Attor-
ney's Office. His appointment tqg

Ge )\'cmoré

—-—
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!mmunity and the Privilege Against §elf-

Incrimination—Too Little and To

Part I

By Samuel H. Hofstadter and Shirley
(New York City)

uch

. Levittan

The authors of this article reaffirm the fprivilege against self-
iertnanation, a subject of much discug&ion in the last decade.
The authors will cxramine its history gnd purpose in Part 11, a
solution wlich owr readers should st dy with care.

our Dbench has been warmly ac.
claimed, and 1 speak from persong]
knowledge when 1 say that his legal

good fortune to sit for more than
20 years. As I had occasion re-
cently to  observe, no one has

equalled his more than a quarter
century on the Court and few have
matched his contributions to our
jurisprudence. His has been  the
happy faculty of seeing a case in its
proper focus, ever ready to re-
examine and reappraise carlier
decisions in the light of new condi-
tions, changed circumstances, a dif-
ferent way of life. A man of mani-
fold talents and interests, he has
also left his mark in the areas of

judicial administration and legal
education. All of us on the Court

will miss his sage counsel and his
gracious and stimulating compan-
ionship. [ speak for my associates
and, I am sure, for the Bar as a

acumen is matched only by the
wealth of his experience. We wel-
come him and wish him well.

[ close by thanking you again for
your gracious invitation to speak
this evening and for your many
kindnesses in the past. My partici-
pation over the years in the activi-
ties of this Association, with the
camaraderie and fellowship it has
brought, has always heen a source
of deep satisfaction. T am truly
grateful for the many fl‘lCll.dSlllpS
made and cemented. I am delighted
to be here and I look forward, with
anticipation, to seeing you all at
future meetings.

[End]

Mouthpiece

v Tincleis Planlibiem  hwded [T 1-
A hundred years ago, Mr. Justice Blackburn stressed tltlaF it i)sf l111115
professional for counsel to agree to conduct a cause on terms

giving up his discretion as to how he should conduct it—"on the un-
worthy terms"—as the Judge put it—'that he is simply to be the
It is essential that the public understands

mouthpiece of his client.

that the lawyer is not to be identified with the views of his client.

—Mr. Justice Blackburn, Strauss v !
380, as Quoted in Coutts, Prof. J. A, .
L(aw,” The Canadian Bar Tournal (Volume 6, No. 2, April, 1963), p. :
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. Francis (1866) L.R. 1 Q.B. 379,

“The Public Profession of

!
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DWIN ARLINGTON ROB-

INSON observed that of all
things that have the power
to grow, “few may he larger thaf
a few small words.” His perc p-
tion is peculiarly applicable to/the
privilege against self-incriminfation
embodied in the Fifth Amegdment
of the LS. Constitution.
The words are few and Amall in-
deed. They provide that Ao person
“shall be compelled in afy criminal
case to be a witness goainst him-
self.” How large thefe few small
words have grown! /The privilege
was held applicable An civil cases.!
grand jury proceedings,” legislative
inquiries,® and virt ally every other
official proceeding/ It has been ap-
plied whether the Avitness is a party
to the criminal/or civil case or
merely a \vitnesr. and whether tes-
timony is direc ly an issue or col-
lateral. Tt is syfficient to make the
privilege operative that the testi-
mony would provide the clues by
=

YMeCarthy v,
2 Counselman v

drudstein, 226 U.S. 34.
Hitchcock, 142 U.S. 547 ;
- S. v, Monia, 317 U.S. 424, Hale v.
Henkel, 201 U.S. 43; Blaw v. U. S., 340
US. 150,

8 Maticr of Doyle, 257 N.Y. 244; People
V. Sharp, 107 N.Y. 427.

Ahich guilt could he established.*
The witness himself has been held
to be the judge in each case, not
compelled to give testimony which
he, in good faith, helieved might
pave the way to possible prosecu-
tion.” To claim the privilege has
required no special combination of
words. The clause has been liberally
construed.”

Simple language is the hall-mark
of great expression. Simplicity con-
veys the message of sublimity in
religious utterance—as in the Ten
Commandments and the Beati-
tudes. As religious pronouncements
are broadened by exegisis, so great
secular literature is expanded by
annotation. Millions of pages have
been written and interpretations
suggested  about  Hamlet—and
about Moby Dick, too—that their

fHoffman v. U. S., 341 U.S. 479; Blau
v. U. 8., 340 US. 159: Gouled Vi EF. oS
255 U.S. 298, 303-304: Matter of Douyle,
257 N.Y. 244; People cx rel. Coyle v.
Truessdell, 259 App. Div. 282.

U. S. v. Burr, 1 Burr's Trial 244 ;
Counselian v. Hitcheock, 142 U.S. 547
fvo[)h‘ cx rel. Taylor v. Forbes, 143 N.Y.
219,

S Quinn v. U, 5., 349 U.S. 155 : Emspak
v. U. S, 349 U.S.190; Bart v. U. S.. 347
LS. 219




