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SASSOITER -VS- GATTNETT COWATTY ET AL.

COURT CLERK: Remain seated. Come to

order.

The matter before the Court,

Sassower versus Gannett Company.

CounseI, state your appearances for

the record.

MS. SULLIVAN: Good afternoon, Your

Honor. Meghan Sullivan, from Satterlee,

Stephens/ Burke & Burke, on behalf of the

Gannett defendant, and certain of the

individuafs.

THE COURT: Thank you, distinguished

counsel.

MS. SASSOWER: Elena Sassower,

plaintiff, pro se individually, and on

behalf of the public.

THE COURT: Thank you.

MR. DeFELICE: James DeFelice, for

the plaintiff, Doris Sassower/ and the

Center for Judicial Accountability.

Good afternoon, Your Honor.

THE COURT: Good afternoon, slr.

It is a pleasure to see you all.

We will get started by my asking

plaintiff if she wilI pJ-ease rise, the
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SASSOWER -VS- GAIi/INETT COMPAtrIY , E! AL.

plaintiff pro se, and address the Court.

Before you do, though, I always have

to ask people appearing pro se, meaning

representing themsel-ves in Latin, whether

or not you are waiving your right to have

an attorney?

MS. SASSOWER: I dfir, sir.

THE COURT: And you're willing to

proceed without an attorney.

Is that correct?

THE WITNESS: Yes, sir.

THE COURT: Okay. Thank you very

much.

You will be sworn rn.

Would you please swear in the

plaintiff?

COURT CLERK: Yes, Judge .

Would you raise your right hand,

please?

(Whereupon/ ELENA RUTH SASSOWER,

after havj-ng been first duly sworn by the

Cf erk of the Court, testif ied as f oll-ows: )

THE WITNESS: Absolutely. So helP

me God.

COURT CLERK: Afl rlqht Your name
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SASSOWER -VS- GATTNETT COMPAT;IY E! AL.

and address for the record?

THE WITNESS: Absolutely.

MS. SASSOWER: Elena Sassower; 64

South Towd Point Road, Southampton, New

York, 77968.

COURT CLERK: Thank you.

THE COURT: Thank you. Please rise.

Please address the Court, and tell

us that which you wish us to know.

MS. SASSOWER: I am here in defense

of this action for 1ibe1, fibel pro se, and

journalistic fraud, with an additional

cause of action requested for institutional

reckfess disregard of the truth.

I am here in opposition to a

dismissal motion made by Satterlee,

Stephens, Burke & Burke, on behalf of a1l

defendants, except for two categories.

One being defendant Eddifl9s, the

reporter, who was a witness to the event,

and who wrote the article at issue.

And the second class of defendants

are the defendant, Does 1-10. These being

the personnel associated with Gannett, who

directed and instructed Mr. Eddings in the
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SASSO'TER -VS- GAT{NETT COMPANY ET AL.

crafting of his article, who failed to take

supervisory action to insure the lntegrity

of his journallsm, who failed to retract

the articl-e when an anafysis was presented

showing that j-t was flagrantly false, and

knowingly so, and defamatory.

These defendant Does include lega1

personnel, and upon inf ormat j-on and belief

Satterlee, Stephens, Burke & Burke is one

of the defendant Does, which is the reason

why it is not representing the defendant

Does.

In making its dismissal motion, it

does not identify the defendant, Does, and

in opposition to the cross-motion that I

have made, plalntiff's have made, it does

not deny or dispute that it is a defendant

Doe, and that it is disqual-if ied by reason

thereof from representing the defendants 1n

this case.

The disqualification of the faw firm

is a threshold issue before this Court, and

that branch of the cross-motion and it

is an eight branch cross-motion is

completely unopposed, undenied, undisputed
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SASSOWER -VS- GAITNETI COMPAtrIY , ET AL.

Indeed, Satterlee does not even

acknowledge the existence of a branch for

its disqualifj-cation, so completely does it

wish to conceal thls important threshold

issue before the Court.

I will pause so that perhaps

Your Honor might wish to address that

issue.

THE COURT: f 'm going to be

conducting this argument, not you

MS. SASSOWER: Of course .

THE COURT: But is there anything

you wish to add?

MS. SASSOWER: With respect to that

branch ?

THE COURT: Whatever you wish to say

to the Court at this time.

Is there anything you wish to add?

MS . SASSOWER: We11, yes . Yes . As

demonstrated by the cross-motion papers/

the dismissal motlon made by the Satterlee

firm is, from beginning to end, a fraud

upon the Court. It is founded on deceit.

It purports to seek dismissa] on two

grounds.
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SASSO'TER -VS- GAT{NETT COWAIiIY ET AL.

The first ground being failure to

state a cause of action.

And the second being documentary

evidence. This is a pre-answer dismissal

motion.

On such a motion, the el-ementary,

legal standard is that alI the allegations

of the complaint are presumed true, and the

duty of the Court is to afford every

l-iberal inference to the plaintiff in

ascertaining whether or not all those

allegations do not state a cause of action.

What the Satterlee firm has done is

to conceal, di-stort, f alsif y the

allegations of the complaint to such a

degree that they purport that the complaint

itself is the documentary evidence,

warranting dismissal on grounds of

documentary evidence, not just failure to

state a cause of action.

The complaint throughout allegeS,

wlth particulars, the knowingly f al-se

presentations made in the article,

defamatory characterrzations, and this

article, let it be emphasized, is a news
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SASSOWER -VS. GAI;TNETT COWATTY / ET AL.

article. A news article is of a different

breed. A news article is not one in which

a reporter's opinion is supposed to appear

It is reserved for fact.

This is an article whlch on its face

does not comport with the standards of news

articles, and purports to recite what took

place on May Ai*in, 2009, dt a Common Council

meeti.g, at which a White Pfains city court

judge was reappointed.

The reporter was a witness to what

took pIace. He received in hand the

documentation substantiati-ng the

presentation made by myself and my mother,

and wrote an article, which instead of

reciting the facts of what we said, instead

of giving any quote as to what we said,

characterized it falsely, and further, made

it appear as if our presentation was

disruptive, urruly, protesting, interfering

with the course of the Common Council

meeting.

Your Honor, there is a video taPe of

the Common Council meeti^9, and the video

tape substantiates a particu"l-ari zed
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SASSOITER -VS- GATTNETT COMPATTY ET AL. 10

analysis of the article.

Have you as yet had an opportunity

to view the videotape fldy, I ask, Your

Honor ?

THE COURT: I ask the questions, not

you.

MS. SASSOWER: I understand.

THE COURT: fs there anything you

wish to add?

MS. SASSOWER: WeI1, in making the

dj-smissal motion, the Satterlee firm

conceals the existence of the videotape,

conceals that it substantiates the

analysis.

The analysis, let me polnt out, not

only highlights that we were completely

sil-ent during the meetirg, the confirmation

of White Pl-ains City Court Judge Hansbury,

but highlights that the presentatlon we

made focused on the integrity of the

appointment process, and the corruption of

the appolntment process, as well as the

documentary evidence of the corruption of

the White Plains City Court Judge who was

reappointed, Judge Hansbury.
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sAssowER -vs- GATINETT cowAtrIv , ET AL. 11

This was what we presented at the

Common Council- meetlng. The article

completely conceals what we said, and 1n

making the dlsmissaf motion, Satterlee

purports that the complaint and the

analysis corroborates the article, the

compfaint, the analysis, the videotape, all-

ref ute, ref ute, repudiate the articl-e.

The last thing I woul-d like to say

is that at issue here 1s not only a cause

of action f or Iibel, and l-ibel per se , and

fet me just say that the Satterlee firm, in

making its moti-on, conceals that there is a

l-ibe1 per se cause of action.

If you look at the caption of this

action, Your Honor, you see that f appear

individually, and in my professional

capacity.

My mother appears as a plaintiff

indivldualJ-y, and in her professional

capacity.

Satterlee, without any

authorLzation, without any identification,

is changing the caption of the action, has

made us into plaintiffs that appear only in
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SASSOVTER -VS- GAT{NETI COMPAI;IY ET AL. T2

a singl-e capaclty, j ust as its dismissaf

motion eviscerates to nonexi-stence the

libe1 per se cause of action.

Beyond that, this case is about the

false representation that Journal News and

Gannett make to the public, to mislead the

public into bel-ieving that its j ournal-ism

is trustworthy and credibfe.

On the same page as the article

appeared and let me again emphasize that

at issue is a news article, not an opinion

piece, not a col-umn on the same page

there appears information saying, Reader's

Representative. "ff you have any

questions, or concerns about anything you

see in the Journal News , oL about our

journalistic standards and practices,

please contact the Reader's Services

Editor. "

And on the facing page was the

masLhead is the masthead. This article

appears on the third page of the newspaper.

When you immediately open it up, there was

the article right at the top, and on the

facing page was the masthead.
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SASSOWER -VS- GAI;TNETT COMPAIIY , ET AL. 13

The masthead has, as part of its

1angud9e, a representation that accuracy,

fairness and bal-ance is important to the

Journal- News. And once agai-n, if there are

any questions or problems about the

journalism, dfly errors needing correction,

any clarificatlons required, that the

Reader's Services Representative should be

contacted.

At the time that appeared, the

Journal News did not have a Reader's

Services Edltor.

THE COURT: That's extraneous.

Do you have anything further to say?

MS. SASSOWER: We11, it did

addj-tional1y have a pledge as to its

willlngness to correct errors.

In fact

THE COURT: Is there anything you

wish to add that is new to what you have

already said?

MS. SASSOWER: We11, this goes to

the issue there is on the cross-motion,

a branch for summary judgment. As part of

the summary ;udgment, there is a request
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that the Journal- News be ordered to remove

from its masthead its accuracy policy

because it is a false and misleadlng

advertising claim, in violati-on of public

policy, includi-ng General Business Law

Article 22 (a) .

Now, quj-te apart from the defamation

here, there are a series of knowingly false

representatlons that the Journal News makes

to the public as to the integrity of its

j ournal-i sm and as to saf eguards in place .

In f act, ds detail-ed in the

complaint, when we provided the specifics

of the falslty, knowing falsity, of the

article that was written about us, and its

viol-ation of First Amendment

responsj-biliti-es to present the public with

the issue of legitimate public concern/

that were the subject of our presentation

at the Common Council meetirg, we were

completely ignored. There was no

responsiveness whatsoever.

I will, in closirg, on that point,

identify that Satterlee's dismissal motion

conceafed every all-egation about the
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sAssoTIER -VS- GAIINETT COM?ANY , ET AL. 15

reader I s representative. Every allegation

of concerning the Journal News and Gannett

purported policy for accuracy, and fair and

balanced journalism, and purports that the

complalnt says that purports that in

bringing this action we were not satisfied

with the response that Gannett made to our

retraction demand. In fact, what the

complaint set forth 1s that there was no

response whatever to our retraction demand.

THE COURT: Do you have anything you

wish to add?

MS. SASSOWER: Thank you, Your

Honor.

THE COURT: Thank you.

Distinguished counsel, Mr. DeFeIice,

is there anything you wish to add?

MR. DeFELICE: Yes, Your Honor. I

wifl be much more brief. f'm addressing

the motion to dismiss brought by the

defendants, and the question is, the motion

to dismiss is based on the defendant's

positi-on that a defense can be establlshed

based on the documentary evidence.

First, I want to bring the article
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SASSO'TER -VS- GAITNETT COMPAI;IY , ET AL. 76

to the Court's attention, which is attached

to the movi-ng papers, as well- as the

response/ and is attached to the complaint.

THE COURT: Let me ask you a

question, if I may. Was this matter

litigated, the same exact matter, litigated

in Supreme Court for Western Suffolk

Count y ?

MR. DeFELISE: No, it was not, Your

Honor.

THE COURT: It was different?

MR. DeFELICE: This matter was not

litigated. Do you mean the underlying

matter that the Court was or that they

were addressing, related to the

appointment ?

THE COURT: Yes.

MS. SASSOWER: I think

THE COURT: Please. One at a time.

You've spoken.

MR. DeFELICE: Elena, you can't

THE COURT: Pl-ease, don't address

her

Please

Thank you, Mr. DeFeIice Please
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MR. DeFELICE: Okay. The article 1s

entltled, "HeckIers try to derail- new clty

j udge. "

The first sentence of that articl-e

says, "A city woman once jailed by Congress

for interrupting a judiclal confirmation,

took on the Common Council- and a clty judge

thls week, when she tal-ked through Mayor

Joseph Deffino's requests. "

Right away the article brings up

something criminal, that true or not, the

tone and tenor of the article, given 1ts

titfe and the first sentence, is to say

that the Sassowers, who were there on

behalf of their nonprofit organrzation.

THE COURT: Go ahead.

MR. DeFELICE: It says that they did

somethlng wrong. That's the implication
L^-^^rrete.

THE COURT: Well, let me ask you a

question: Was it true or not?

MR. DeFELICE: No. I meant the

first sentence alone.

THE COURT: We11, was it true that
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SASSO'{ER -VS- GATTNETT COMPAI;TY ET AL. 1B

MR. DeFELICE: That' s true, and

we're not disputing that.

Miss Sassower I'm sorry the

plalntiff's gripe is not that that portion

of the article is not true, but including

it there establishes right away that the

tone and tenor of the article, that these

women appeared at this Common Council

meetirg, was wrong.

THE COURT: Isn't the truth an

absol-ute defense?

MR. DeFELICE: Again, that portion

of the articl-e is not something that's

compl-ained of . It's the rest of the

article which contains muftlple I guess

what we would ca1l, what the defense would

character:--ze as minor inaccuracies. It

contains many things that didn't happen on

the day they appeared at this Common

Counseling meeting.

THE COURT: Okay. Thank you.

MR. DeFELICE: There' s muftiPle

references. It says, "The fireworks began

even before Judge Brian Hansbury arrived,

when the Sassowers asked the council to
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SASSO'{ER .VS- GAIiTNETT COWAIiIY ET AL. t9

rej ect his renomination. "

It continues to say things that they

shouted out when he was brought over.

THE COURT: You're saying these are

al-l- sub; ective comments that should not be

allowed in a news story?

MR. DeFELICE: Not that they' re

subj ective, j ust that they' re not true.

THE COURT: Wel1, if somebody

shouts, or ra j-ses his or her voice, isn't

that possibly shouting?

MR. DeFELICE: The compfaint is that

they did not shout, and that that if

there is a video of the proceeding. The

proceeding would show there was no shout or

rai sed voice . There ' s a poi-nt where they

sdy, "We heard an audible Hummph, " during a

portion where somebody el-se was speaking.

THE COURT: Okay. Thank you.

MR. DeFELICE: And the video would

show that this did not happen.

THE COURT: So your argument right

now is that everything, not everything, but

that which was quoted in the paper' was

erroneous, false and basically libe1ous.
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SASSOWER -VS- GATTNETT COWAI;IY EI AL. 20

MR. DeFELICE: That' s correct, Your

Honor.

THE COURT: Thank you very much.

MR. DeFELICE: In addition to that,

there was something that's left out of the

article, and I will cite a case that refers

to information that's left out, that if

known, would change the tone and tenor of

the article, but what has been left out of

the article is that when the indlvidual

plaint j-f f s both stood up and spoke, it was

during a portion of thls meeting where the

floor was actually opened up to individuals

to speak, addressing their concerns for

what's on the agenda that day.

THE COURT: Have we reached a point

in the State of New York where you can sue

for IibeI for something that wasn't said?

MR. DeFELfCE: If yes. My answer

is yes. In the article, something that

if a piece of information that would change

the tone and tenor of the article which

right away, the tone and tenor of the

article is she did something wrong in the

past; therefore, she's doing something
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SASSOWER -VS- GATTNETT COWATIY ET AL. 27

wrong by speaking here.

When the truth is, the truth is,

they were exercising their right to speak

during a portion of the meetj-ng

THE COURT: Please, no colfoquy.

MR. DeFELICE: during a portion

of the meeting where they were actually

allowed to speak, and nowhere in the

article does it contain that.

Now, the case that we're relying on

is a case it's a case from the Second

Department, Appel-Iate Division Second

Department the citation is 46 A.D.3d

636, and it is what year it is a 2001

case. The title is Gerard Matovcik v.

Times Beacon Record Newspapers/ also known

ds, et al-.

In that case, I befieve it is a

Mil-1er Place school teacher, head of the

English Department, charged students for

asked students to bring in money for books,

and the paper found out that that money was

spent on something other than books. It

was spent on things. It was spent on an

air-conditioners for the teacher's room and
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faculty lunches

THE COURT: Okay. What is your

po int ?

Go ahead.

MR. DeFELICE:

Court

I am just giving the

THE COURT: You don't have to.

MR. DeFELICE: -- a frame of

reference, okay. The point is that case

says the article left out the fact that

most of the money actually was spent on

books for the schoo.l- chj-fdren that paid the

money; and therefore, the Court, the

Appel-Iate Department, reinstated the case

and reversed the decision that granted the

di smis sa1 motion.

THE COURT: By AppeIl-ate Department,

obviously, you mean the Appellate Division?

MR. DeFELISE: Yes .

THE COURT: Okay. Thank you.

MR. DeFELISE: Thank you, Your

Honor.

THE COURT: Thank you, sir.

Distinguished counsel, audi alteram

partem, as they used to sdy, f will hear
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the other side.

MS. SULLIVAN: Good afternoon, Your

Honor.

THE COURT: Good afternoon,

distinguished counsel .

MS. SULLIVAN: In an attempt to

brlng the Court back to why we're really

here, to the extent possibl-e, we're here

because on May ALin, 2009, Doris and Elena

Sassower appeared before the White PIains

Common Council to protest the nomination of

City Court Judge Brian Hansbury.

THE COURT: Right.

MS. SULLIVAN: Two days later, the

Journal News wrote an articl-e descrlbing

their protest. That articl-e is included at

pages eight and nine of our brief, for the

Court's reference.

THE COURT: I read it.

MS. SULLIVAN: It's initiaJ-1y

difficult to tell-, both from the article,

and from the moving papers, the complaint,

what exactly in the article the plaintiff's

complained about.

The article, even on a cursory
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inspection of the article, describes El-ena

and Doris Sassower's protest as heckling.

The article describes them as using

slings and arrows, and the article makes

reference to them creating fireworks.

It is on the basis of this Iangudge,

and it's important that I focus the Court's

attention on this language because

plaintif f 's opposition brief makes it cl-ear

that that's the language we're talking

about. That's the language in the article

that plaintiff's claim is defamatory.

On the basis of this langudg€, the

Sassowers sued eight named defendants, and

identified the defendants, which, Your

Honor, we were surprised to l-earn that my

firm is ostensibly incl-uded in the unnamed

def endants f or 1ibe1, and a cause of act j-on

that pJ-aintiff 's deem journalistic fraud.

The Sassower's cl-aim f ails f or at

least five reasons.

THE COURT: Go ahead.

MS. SULLIVAN: At l-east f ive

reasons, but I want to focus on two of

those reasons today.
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First and foremost, the plaintiff's

claim fa1ls because the complaint itself,

speclflcally Exhibit 7 to the complaint,

which Miss Sassower referenced in her

argument, is an anal-ysis that plaintif f s

submitted to the Journal News after the

article was published.

The analysis estabfished that the

glst or staying of the artic.l-e

THE COURT: I apol ogize.

MS. SULLIVAN: No worry.

THE COURT: I apol oqLZe. Please

proceed.

MS. SULLIVAN: Proceed?

THE COURT: PIease proceed.

MS. SULLIVAN: The gist or *staying

of the article is substantially true, Your

Honor.

THE COURT: Thank you.

How about the use of the word,

fireworks ?

MS. SULLIVAN: Yes, yes . The

article does say fireworks.

THE COURT: Why? I mean, that is a

figurative expression, is 1t not, not a
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literal- expression?

MS. SULLIVAN: Absolutely. ft' s a

figurative expression, as are all of the

statements, complained of by plaintlffs.

They are not, as is required under well

estabfished New York 1aw, to state a claim

of action or cause of action for IibeI.

They are not f actual- statements. They

cannot be construed as defamatory, ds a

matter of law because in order to be

defamatory, ds a matter of Iaw, the

statement has to constltute a fact.

THE COURT: But was it a fact that

fireworks were displayed?

MS. SULLIVAN: Your Honor, as far as

I'm aware, the Sassowers did not actually

display incendiary devices at the White

Plains Common Council- meeting.

It is unquestlonable, though, that

the word and phrases are properly

understood as figurative statements.

THE COURT: Do you think it's proper

a reporter to use figurative statements
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MS. SULLIVAN: Absol-ute1y, Your

Honor. News articles are not exempt from

the requirement under New York Law, that in

order to be actionabJ-e, a statement has to

constitute a fact.

Miss Sassower's attempt to make the

distinction between editorial opinion

articles and news articles, but New York

law simpJ-y does not make that distinction.

The l-aw is clear that in order to be

libe1ous, you have to state a fact.

THE COURT: f am somewhat familiar

with the issues. My father was the Iast

pub11c official- in New York State to

successfully sue a newspaper for 1ibe1. He

sued Newsd.y, when he was the District

Attorney of our county years ago, and won.

That hasn't happened since because of

Sullivan against New York Times --

MS. SULLIVAN: -- yes .

THE COURT: SuIlivan is your last

name ?

MS. SULLIVAN: Yes.

THE COURT: So f am quite well al^/are

of these kinds of issues.
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MS. SULL]VAN: And there's no

rel-ation, Your Honor.

Miss Sassower, her position is that

the di-stinction between editori-a1 and news

articles is, it is a fiction, it is not

true, and Mlss Sassower should be aware

that it's not true.

A strikingly similar case was

brought by the Sas sowers j-n 2006, in

Westchester County against the New York

Times, for an article that was written

about the Sassowers/ that described Elena

Sassower as "A gadfly. Something of a

handfuf. Possessed of a relentless and

exhaustive conversationaf styfe.

Speciaf i zinq in f rontal- assaul-t against

j udicial- nomj-nees. "

Justice Loehr, in Westchester

County, heard almost identical- claims,

including a cross-motion for sanctions

against the New York Time's counsel,

incfuding the suggesti-on that the New York

Times counsel was, in fact, one of the

unnamed Doe defendants.
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many respects, and the disposition that was

reached by Justice Loehr, that

Miss Sassower has since deemed a fraud,

shoul-d be instructive to the Court here.

They are very similar issues, and f'm happy

to discuss any of the other reasons that

the Sassowers fall.

THE COURT: Thank you very much,

distinguished counsel.

MS. SULLIVAN: Thank you, Your

Honor.

MS. SASSOWER: May l? May I --

THE COURT: -- No, no. Thank you

very much.

MS . SASSOWER: -- rebut ?

THE COURT: No. Thank you very

much.

I am going to reserve.

Thank you distinguished counseJ-,

Mr. DeFelice, distingulshed counsel,

Miss Sullivan, and Miss Sassower.

MS. SASSOWER: May f make a

submission for the clarification?

THE COURT: Off the record. Off the

record.
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Thank you.

Remain seated.

(Whereupon/ the matter was

concl-uded. )
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