To Be Argued By:
Elens Ruth Sassower
(30 minutesrequested)

NEW YORK SUPREMECOURT
AppellateDivision - SecondDepartment
ELENA RUTH SASSOWER,individuallyandas
Coordinatorof the Centerfor JudicialAccountability,Inc.,
CENTERFORJUDICIALACCOLINTABILITY.INC..
andThe Publicasrepresented
by them,

App Div. #2006-8091
#2006-t0709
#2007-186

Plaintiffs-Appellants,
-againstWestchester
Co.#19841105
THE NEW YORK TIMES COMPANY,TheNew York Times,
ARTHUR SULZBERGER,JR.,BILL KELLER,
JILL ABRAMSON,ALLAN M. SIEGAL,GAIL COLLINS,
individuallyandon behalfof THE EDITORIAL BOARD,
DANIEL OKRENT,BYRON CALAME, MAREK FUCHS,
andDOESl-20,
Defendants-Respondents.

PLAINTIFF'S.APPELLANTS'REPLY BRIEF

ELENA RUTH SASSOWER, Pro Se
Individually & for The Public
16 Lake Street,Apartment 2C
White Plains,New York 10603
Tel: 914-421- 1200

ELI VIGLIANO, Esq.
Attorney for CENTER FOR JUDICIAL ACCOUNTABILITY, INC.'
& for Plaintiff ELENA RUTH SASSOWER as Coordinator.
& for The Public
4901 Henry Hudson Parkway
Bronx, New York 10471
Tel: 718-884-3747

TABLE OF CONTENTS

INTRODUCTTON

MR. FREEMAN'S "COUNTER.STATEMENTOF QUESTIONS
PRESENTED"&TT{EREADILY.PROVENFRAUD OF HIS
FOURTHQUESTTON

MR. FREEMAN'SFIRSTAND SECONDQUESTIONSARE
READILY-PROVEN
FRAUDS.............

.............
I

......2

........
5

MR. FREEMAN'S THrRD QUESTTONIS A READILY-PROVEN FRAUD......... t2
Availabilitvof JudicialReview..........
Preserved
for JudicialReview
Standingto Challenge.........

Certificateof Compliance

.................
18
..............20
...24

................
30

TABLE OF AUTHORITIES

CasesCited
Barry v. Cooke,1983U.S. Dist. LEXIS 15873(S.D.N.Y.1983)

25,26,27

Boryszewski
v. Bridges,3TN.Y.2d 361 (1975)....

.....2s

Cramerv.Bantum,1983U.S. Dist. LEXIS 15525(S.D.N.Y.1983).....................26
Matter af Cultumv. O'Mara, 43 A.D.2d 140, 144(2"dDept. lg73)

......24

Curttn v. Barton, 139N.Y. 505 ( I 893)........

24, 25

Garnerv. Stateof Louisiana,368U.S. 157,163(1961)
Hamiltonv. Hood,806 F. Supp.429,435(S.D.N.Y,1992)

.........20
.......25,26,27

Jamesv. Cooke,1983U.S.Dist. LEXIS 15526(S.D.N.Y 1983)
Johnsonv. ManhattanRy. Co., 6l F .2d 934,938 (2"dCir. I 932)........

...........26
...27

Kolmer-Marcusv. Winer,32A.D.2d763 (l't Dept. 1969)

......22

Leary v. tJnitedStates,265F .2d 623, 62819thCir. 1959)

.26, 27

Liumv. Ploski,87A.D.2d860, 861(2"dDept. 1982)
Marro v. Bartlett, 46 N.Y.2d 674 (1979)

..............22
...20

Marthenv.Evans,83A.D.2d4l5 (4thDept.1981)......

............20

McDowell v. UnitedStates,I 59 U.S. 596, 602( I 895)

............26

McMillan v. Scully,1986U.S.Dist. LEXIS 30929(E.D.N.Y.1986)....................
14

Morgenthau
v. Cooke,56N.Y.2d24(1982)...........

..13, 14,23,24, 25,26

Riverav.Cooke,l983U.S.Dist.LEXIS 15528(S.D.N.Y.1983)....
v. Williams,!24 A.D.2d798(2"dDept.1986)......
Schwartz

......26

.......18,19,20

SylviaLakeCo.v. NorthernOre Co.,242N.Y.144,147
(1926)

.....24,25

Telarov. Telaro,25 N.Y.2d433(1969)....

................23

Thompsonv.
Cityof Louisville,362
U.S.199(1960)

..............20

UnitedStatesv. Marachowsky,213F.2d 235,24317thCir. 1954)

... 23,26

Constitutional Provisions
United StatesConstitution
First Amendment..........
Due Process
C1ause.............

6, 10, 11
..............28

New York StateConstitution

ArticleVI, $26(cxkxi)

...12,t3 ,14,19

Article VI, 28(c)

1 3 ,14,l g

Rulesand Resulations
Rulesof the Chief Judge:
$33et seq.(TemporaryAssignmentof JusticesandJudges)..
ChiefAdministrator'sRules:
..
$100.3D(2)(GoverningJudicialConduct).
$121et seq.(TemporaryAssignmentof Judges
to the SupremeCourt).
$130-1et seq.(CostsandSanctions)

111

. 14, l8
l, 2, 28
14-22
1,7,28

Treatises& Texts:
Powersof theNew York Courtof Appeals,Cohen& Karger,pp.627-628
.........23
The Blue Book: A Uniform Systemof Citation
(HarvardLaw ReviewAssociation,
p.46)
l8thedition,2005,

...............24

Law Review Articles:
Clay Calvert and Robert D. Richards, 'oJournalisticMalpractice:
Suing JaysonBlair and the New York Timesfor Fraud and Negligence",
14 Fordham Intellectual Property"Media & EntertainmentLaw Journal I
(2003)
.............
II
JeromeBaron, "Accessto the Press - A New First AmendmentRighf',
80 HarvardLaw Review164l (1967)...........

............
11

Randall Bezansonand Gilbert Cranberg," Ins titutional Reckless Disregard
for Truth in Public Defamation Actions Against the Press",
90 Iowa Law Review 887 (March 2005)

lv

.... 11

This reply brief respondsto defendants-respondents'
brief signed and filed
by George Freeman,Esq., Vice Presidentand Assistant General Counsel of The
New York Times Company,who conspicuouslydoes not identif'that in addition
to representing the corporate defendant and "certain New York

Times

journalists"r, he himself is a defendantDOE, suedfor conduct generatingthis suit

R-s95-602,
R-4826n20-29)- and,specifically,
lR-36(fl1s),R-75('{lT'{lTl25-137),
for his prelitigation misfeasancewith respect to the document decisive of the
viability of appellants' two defamation causesof action, to wit, their l8-page,
paragraph-by-paragraph contextual analysis of the column, 'olflhen the Judge
SledgehammeredThe Gadfly'' [R-99], annexedto the complaint as Exhibit A.
Mr. Freeman's disqualifuing conflicts of interest and his misconduct in
SupremeCourt/WestchesterCounty, rising to a level of fraud, are the subject of
two of appellants'"QuestionsPresented":4a2and5 - the latter expresslyasking:

t

This euphemistic description appearsat the outset of Mr. Freeman's "Preliminary Statement" (at
p.4). It neither accuratelydesmibesall the unnamedDOES [R-36 (1T15)]nor doesjustice to the named
individual defendants,including the first, Arthur Sulzberger,Jr. [R-33 (fl,||17-14)].
t

Qu"stion 4a involves appellants' entitlement to all six branchesof their June l, 2006 crossmotion [R-469] - the first three of which relate to Mr. Freeman and The New York Times Company
Legal Department in seeking (1) maximum costs and sanctions against them and the defendants they
representpursuantto 22 NYCRR $130-1.1et seq.; (2) their referral to disciplinary authoritiespursuantto
$ 100.3D(2)of the Chief Administrator's Rules GoverningJudicial Conduct;and (3) their disqualification
on grounds of conflict of interest and becausethey are witnesses.

o'Doesthe record before this Court require
that the Court dischargeits
mandatory'DisciplinaryResponsibilities'under$100.3Dof the Chief
Administrator's Rules Governing Judicial Conduct by referring...for
disciplinary and criminal investigation and prosecution...defense
counsel George Freeman,Esq. and The New York Times Company
Legal Department?"
As hereinafter shown, the Court's affirmative answer to Question 5 is
reinforced by Mr. Freeman'sbrief herein,rising to a level of fraud. This includes
his relegating appellants' decisive contextualanalysis- focally presentedby their
brief (at pp. 3-4, 13-14, 17-18, 20, 21, 53) - to a footnote (at p. 15, fn. 3) that
would falsely have this Court believe it was rebuttedby his motion to dismissthe
complaint. Nothing could be further from the truth 1n-SZS-SAS1.
MR. FREEMAN'S *COUNTER-STATEMENT
OT QUESTIONS PRESENTED'
& THE READILY.PROVEN FBAUD OF HIS FOURTH OUESTION
Mr. Freemanconfronts only one of appellants'six 'oQuestionsPresented"the first - which he not only materially recasts,but reorders so that it is his third
question notwithstanding he himself phrases it as Judge Loehr's o'authorityto
decidethe case",plainly a thresholdissue.
As for appellants' other five questions- constituting the balance of their
appeal- Mr. Freemandisposesof them by a single question,his fourth and last:
"Should this Court considerplaintiffs' other arguments,urged with no
cognizableevidence,that the court below 'demonstratedactual bias and

interest' and should have beendisqualified;that the two decisionsof the
lower court were Judicial frauds'; and that the lower court, undersigned
counsel, and the entire New York Times Company Legal Department
should be referred 'for disciplinary and criminal investigation and
prosecution'?" (underlining added).
Mr. Freeman's operative phrase "urged with no cognizableevidence" is a
fraud on this Court. Tellingly, he does not substantiateit by any point in his
"Argument". Instead,he merely appendsa footnoteto the end of his Point II (at p.
33, fn. 8), stating:
"Appellants' other contentions to this court are so bereft of
evidentiary support and of legal basis, ffid are so inappropriate in
attacking a respectedjurist (as well as undersignedcounsel and The
New York Times Legal Department), that they deserve no reply.
Thus, appellants make conclu$ory allegations that Judge Loehr
[']'threw' the case by , decision which falsified and concealedthe
record before him to grant defendantsrelief to which they were not
entitled' (Appellant's Brief at 1); that JudgeLoehr should have been
disqualified for 'demonstratedactual bias and interest' becauseof a
[']record-basedshowing that the decision is not merely unsupported
by fact and law, but a knowing and deliberate fraud by Judge Loehr'
(Id at 46, 48-9); that Judge Loehr falsified the record with respect to
the recusal of other WestchesterSupremeCourt justices (although it
is unclear how plaintiff would be privy to this information) (!g!. at
51); that JudgeLoehr's decisionsare Judicial frauds' for a number of
reasons, including that they 'concealed' some of the myriad
allegations and exhibits made in plaintiffs' voluminous submissions
(Id. at 53); and that Judge Loehr should be subject to mandatory
discipline because his decisions 'are judicial frauds', along with
undersigned counsel and The New York Times Company Legal
Departmentfor submitting a dismissalmotion, albeit one which was
routinely granted, 'which was a fraud, from beginning to end and in
virtually every sentence.'(Id. at 56) Not only are these conclusory.

u4founded and offensive allegations not worthy of _ response,
plaintiffs' similar attacks over years of litigation may well be the
causewhy so many justices have recusedthemselvesfrom her cases
necessitating the very appointment which she now so biuerly
contests." (underlining added,exceptfor ..not',and .oid.").
Examination of appellants'brief readily establishesthat it is Mr. Freeman's
representationswhich are o'bereftof evidentiary support and of legal basis", as
there is nothing remotely "conclusory" or "unfounded" about appellants' factspecific, law-supportedpresentation. To the contrary,
(1) pages 10-20of appellants'brief detail the fraud committedby Mr.
Freemanby his April 13.2006.dismissalmotion [R-415].his June 9.
2006 reply,affidavit LR-6091.and at the June 14. 2006 oral argumentthe further particulars of which are identified as set forth by appellants'
June l, 2006 opposition/cross-motion[R-469] and June 13, 2006 reply
affidavit [R-620];
(2) pages 20-24, 26-28, 52-54,56 of appellants'brief detail the fraud
committed by Judge Loehr by his July 5, 2006 decision [R-7] - the
further particulars of which are identified as set forth by appellants'
August 21, 2006 motion for his disqualification, disclosure/referral,
reargument,renewal,etc. [R-700];
(3) pages 7-8, 28, 38, 5l of appellants' brief detail the.record
establishine that the three computer-eeneratedrandomly-assigned
SuPreme Court justices selected for the case were not" in, fact"
disqualified as there were ng standing disqualification orders on file
with the westchesterCounty Clerk's office [R-726, 729] - the further
particularsof which are identified as set forth by appellants'August 21,
2006motion [R-706(l|t|g-10)];
(4) page 25 of appellants' brief detail the fraud committed b], Mr.
Freeman in procuring the e; parle August l. 2006 Judgment from the
County Clerk [R-18] - the further particulars of which are set forth by

appellants'August 2I,2006 motion [R-700], describedat pages26-7,
30-31 of the brief;
(5) pages3I-33,56 of appellants'brief detail the fraud commiued by
Mr. Freeman by his September 19. 2006_opposing affidavit to their
the funher particulars of are
August 21" 2006 motion [R-837]
identified as set forth by appellantSassower'sSeptember25,2006 reply
affidavit [R-8a3];
(6) pages36-39,54 of appellants'brief detail the fraud committed by
Judge Loehr by his September27. 2006 decision [R-26.l, as readilyverifiable from comparisonwith their August 21,20A6 motion [R-700].
Mr. Freeman's brazen falsification of the content of appellants' briet' to
avoid having to confront its record-based presentation of fact and law
substantiatingtheir second,third, fourth, and fifth questionsreflects that he has no
defense to appellants' entitlement to the adjudications sought by their
coffespondingPoints II-V, all uncontestedby him.
MR. FREEMAN'S FIRST AND SECOND QUESTIONS
ARE READILY-PROVEN FRAUDS
Like Mr. Freeman'sfourth and last question,his first two questionsare each
frauds on this Court, possible only becausehe does not confront appellants'
factual and legal showing in support of their secondand fourth questions [Points II
and IV], establishing Judge Loehr's July 5, 2006 decision to be a fraud, as
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Similarly, Mr. Freeman's"Preliminary Statement"(at p. 5) pretendingthat appellants' brief is
"an unsupportable grievance against fJudge Loehr] (as well as undersigned counsel and The New York
Times Legal Department) for fraud and disciplinary violations", whose "uufouudgd allegations" he urges
that the Court "not countenance"(underlining added).

likewiseMr. Freeman's
dismissalmotionit purportedto grant.
Tellingly, Mr. Freeman'sfirst and secondquestionsdo not ask whether
JudgeLoehr was 'ocorrect"in grantingMr. Freeman'sdismissalmotion. Rather,
his questionsomit his dismissalmotionin asking:
"1.
Was the lower court correct in dismissingwith prejudice
plaintiffs-appellants' defamation claims on the grounds that the
passagescomplainedof were either fair and accuratereports of
official proceedings
or protectedopinion?"
"2. was the lower court correct in dismissingwith prejudice
plaintiffs-appellants'
claimsof Journalisticfraud' on the groundsthat
suchclaimshaveneverbeenrecognizedandbecause,
underthe First
Amendment,defendant-respondent
journalistswere not compelledto
coverissuespropounded
by plaintiffs?"
The only possible answer to these questionsis no

compelled by

appellants'June 1, 2006 opposition/cross-motion
to Mr. Freeman'sdismissal
motion [R-469],as to which this Court'sreview is de novo,and by their August
21,2006motion,basedthereon,to vacateJudgeLoehr'sJuly 5, 2006decision[R7001.
Althoughthe dispositivesignificanceof thesetwo motionswashighlighted
throughoutappellants'brief (at pp. 10-19,22-23,26-39,46-58),Mr. Freeman's
'oStatement
of the Case"(atpp. 6-14)- like JudgeLoehr'sJuly 5, 2006decision

[R-7] - omits that appellantseven opposedhis dismissalmotion.a As for Mr.
(at pp. 12-13)pertainingto appellants'August2I,2006
Freeman'sfew sentences
motion,he omits that it soughtJudgeLoehr's disqualificationfor "demonstrated
actual bias and interest" and that the actual bias demonstratedwas Judge Loehr's
July 5, 2006 decision, shown by appellant to have replicated, even more
egregiously, Mr. Freeman's dismissal motion in falsifuing and omitting the
allegations of their verified complaint so as to invoke law and legal argument
otherwiseinapplicable,where not itself false [R-787-805;R-824-836].
It is by not confronting that appellants' June l, 2006 opposition/crossmotion [R-469] had proven the fraudulenceof his dismissalmotion [R-415] that
Mr. Freemanhas fashionedhis defendants-respondents'
brief almost entirely from
that discrediteddismissalmotion. Of course.he nowhereidentifies this fact.
Thus, eachsentenceof Mr. Freeman'sdescriptionof o'TheComplaint" in his
"Statementof the Case" (at pp. 6-8) replicates,virtually verbatim, sentencesin his
dismissalmotion. His first sentenceis the secondsentenceof his April 13,2006
supporting memorandum[R-446], with the subsequentsentencesbeing all from
o

At for appellants'joined cross-motion,Mr. Freemanmentionsit (at p. l2) only as JudgeLoehr's
July 5, 2006 decision had, namely, by way of reciting its denial of three of the cross-motion's six
branches:$130-1.1 costs and sanctions,disqualification of counsel,and a default judgment. As to the
default judgment, Mr. Freeman materially changes the decision to falsely make it appear as if it found
that the o'non-movingjournalists...had not been served". To the contrary, the decision denied the
requested default by "Assuming, arguendo, that Okrent and Fuchs and the unnamed 'Does' have been
properly served" [R-l 6].

the memorandum's"Preliminary Statement"[R-447-9]. Similarly his descriptions
of the verified complaint in his Point I (at pp. 15-27)- which is the Point arguing
his first and second questions - are lifted from his dismissal motion.

Such

descriptions are all materially false and misleading and so-demonstratedby 44
pagesof appellants'June l, 2006opposition/cross-motion
[R-545-588].
Likewise, Mr. Freeman'slaw and legal argumentin his Point I regurgitate,
largely verbatim, the same inapplicable, insufficient, and falsified law and legal
argument of his dismissal motion, as exposed by appellants' June 1, 2006
oppositior/cross-motion:
(l)
the section of Mr. Freeman'sPoint I entitled "The Lower Court
was Correct in Finding No Liability for the Non-Inclusion of Themes
and Issues Propounded by Plaintiffs" (pp. 18-20) repeats, verbatim,
three of the four paragraphs of Mr. Freeman's dismissal motion
pertaining to "Defamatory Meaning and SubstantialTruth" [R-455-457]
- notwithstanding rebutted by appellants' opposition/cross-motion[R567-570,R-579-5801;
(2) the section of Mr. Freeman'sPoint,I entitled "The Lower Court
was Correct in Dismissing Claims based on Ms. Sassower'sArrest.
Conviction and Sentencing because those Passageswere Fair and
Accurate Reports of Official Proceedings" (pp. 20-21) reprints,
verbatim, the entirety of his section "Report of Official Proceedings"
from his dismissal motion [R-457-458] - notwithstanding rebutted by
appellants' oppositior/cross-motion[R-570-571; R-477-479, R-525-

fial;

(3) the section of Mr. Freeman'sPoint I entitled "The Lower Court
was Correct in Dismissing Claims Based on the Characterizationsand
Depictions of Ms. Sassoweras ProtectedOpinion" (pp. 22-26) reprints,

verbatim, virtually the entirety of his section "Opinion" from his
dismissalmotion [R-458-561]- notwithstandingrebuttedby appellants'
opposition/cross-motion[R-57I -575].
These three rebuttals each pointed out that appellants' Exhibit A contextual
analysis of the column establishedthe inapplicability of Mr. Freeman's law and
legal argument. Mr. Freemanonly referenceto the analysis is in a footnote in his
Point I (at p. 15), annotating his sentence:"The Complaint's claims regarding
defamationare set forth, in the main, at t[fll40- l4l-. The footnote states:
"Those paragraphs[fl'ila0-141: R-79-80] refer to exhibit A attached
to the complaint, an l8-page paragraph-by-paragraph-analysis
of the
column (R.99). Though we do not repeatour rebuttal of that analysis
here, we showed in our moving papers why each paragraphof the
article does not provide the basisfor a defamationclaim. Seesection
B of The Times's Memorandum in Support of Motion to Dismiss,
R.461-467;'
This too is a fraud on this Court - once again proven by appellants'
opposition to Mr. Freeman'sdismissal motion. It presentsa devastating l3-ll2
page analysis[R-575-588] showing how Mr. Freeman'ssectionB
"materially misrepresent[ed]and falsif[ied] [appellants' Exhibit A
analysis] so as to excise ALL aspects that would establish the
sufficiency of [their] defamation claims under the 'basic tenets of
libel'he hasjust enunciated."[R-575-576].
These "basic tenets of libel", put forward by Mr. Freeman's dismissal
motion [R-455-461] - and rebuttedby appellants'opposition thereto
[R-567 -575]

* are, verbatim, the same law and legal argument as Mr. Freemanregurgitates for
Point I of his brief (at pp. I 5-26),without so-identiffirg.t
Finally, Mr. Freeman's section entitled "The Lower Court Correctly
Dismissed Plaintiffs' Novel and Inapplicable Claim for 'Journalistic Fraud"' (pp.
26-27\ is also a knowing deceit on this Court. Such causeof action is not rooted
in the column that is the subject of appellants' defamationclaims, which is how
Mr. Freemanfalsely makes it appear. Rather, as highlighted by appellants' brief
(at pp. 4-5) and the paragraphscomprising their journalistic fraud causeof action
[R-86 (fll|l63-175)7, it is basedon a pattern and practice by The Times, spanning
more than l5 years, of knowingly false and deceitful reporting and editorializing
on matters of legitimate public concern, involving the processesof judicial
selection and discipline, deliberately thwarting reform and rigging elections, to
further its own business and other self-interests in violation of its First
Amendment obligations. The paragraphsof the journalistic fraud causeof action

t

Unlike Mr. Freeman's brief which does not acknowledgethat it is recycling the law and legal
argument from his dismissal motion, appellants' brief (at p. 52) explicitly rests on the particularized
presentation of their August 2l , 2006 motion (and their June 1, 2006 opposition/cross-motionon which it
relies) to supporttheir defamationandjournalistic fraud causesof action.
Nonetheless,and even though appellants'brief comprehensivelydetails the sufficiency of their
complaint's causes of action and their entitlement to summary judgment thereon, as well as the
fraudulence of Judge Loehr's appealed-from decisions, Mr. Freeman snidely and falsely asserts"Quite
remarkably, on this appeal,plaintiff does not argue any of these substantivelibel issues- undoubtedly
becauseshe recognizesthat the court's decisions were fully supportable and justified" (at p. 5); and that
appellants' brief "barely challenges the substantive libel rulings by the lower court" and "seems to deal
with everything but the law relating to defamationo' (at p. l5).

l0

- and the referred-to documentary proof substantiating them - make this case a
"spectacular""vehicle" to debut, recognize,and establishthis importarft causeof
action, which, as pointed out (Br. at 18-19), arises from a recognized cause of
action - fraud - as to which there is no First Amendment bar.
It is by falsiffing the gravamen of appellants'journalistic fraud cause of
action and ignoring all the law and legal argument presentedby the law review
article o'Journalistic Malpractice: Suing Jayson Blair and the New York Timesfor
Fraud and Negligence" [R-634-661] that Mr. Freeman is able to purport that
JudgeLoehr's July 5, 2006 decisioncorrectly held that such law review article has
no relevance- when it plainly does. Similarly, Mr. Freemanignores all the law
and legal argument in the other two law review articles, "Access to the Press - A
New First AmendmentRighf' [R-662-699] and "Institutional RecklessDisregard
for

Truth in Public Defamation Actions Against the Press" [R-867-900].

Appellants' brief (pp. 5, 14-15,18-20,23,33-36, 54) highlightedthe significance
of thesethree scholarly articles in establishingthe viability of a journalistic fraud
causeof action, facing no First Amendmentbar, as well as the utter insufficiency
and deceit of the two sentencesof Mr. Freeman'sdismissalmotion, repeatedin his
brief (at p. 27) as if not already rebutted, to wit, that "'journalistic fraud' has never
been recognized in any jurisdiction" and that appellants "fulfill none of the
il

that
requirementsof a traditionalfraud case,suchasrelianceon misrepresentation
causedher (sic) financialloss".
MR. FREEMAII'S THIRD QUESTION
IS A READILY.PROVEN FRAUI)
Mr. Freeman'sthird question- and evenmore his Point II in supportthereof
entitled "sassower's Attack on the Jurisdiction of the Court Below is Entirely
Meritless" (pp. 27-33) - conceal that appellants' first question is not, as Mr.
Freeman makes it appear, limited to "a jurisdictional attack" based on the
"prop[riety] of Judge Loehr's appointment. Rather, appellants' first question
asked:
"Was it lawful and constitutional for County Court Judge Gerald E.
Loehr, who had served on the bench for less than two years, to be
assignedby the Administrative Judge as an Acting SupremeCourt
Justice for this Supreme Court case and could he lawfully and
constitutionallyassumej urisdiction?"
Mr. Freeman'sselectiverecitation of law pertaining to judicial assignment
further obliterates the issues of lawfulness and constitutionality presented by
appellants. As illustrative, he quotes(at pp. 27-28) Article VI, $26, subdivisions
(c) and (k) of the New York State Constitution for the propositions that a county
court judge can be temporarily assigned to Supreme Court and will have o'the
powers, duties and jurisdiction" of a SupremeCourt justice - which appellants

t2

never disputed. At the same time, he omits subdivision (i) requiring that such
temporary assignment:
"shall be made by the chief administratorof the courts in accordance
with standardsand administrative policies establishedpursuant to
sectiontwenty-eight of this article"
- which is directly at issue.
The applicablesubdivisionof Article V[, $28 is (c). It requiresthat:
o'The chief judge, after consultation with
the administrative board,
shall establish standards and administrative policies for general
applicationthroughoutthe state,which shall be submittedby the chief
judge to the court of appeals,together with the recommendations,if
any, of the administrative board. Such standardsand administrative
policies shall be promulgatedafterapprovalby the court of appeals."
Thus obliterated by Mr. Freemanis that the Chief Administrator's role,
well as the 'ostandardsand administrative policies" pertaining to judicial
assignment,have constitutionalforce. This, notwithstandingthe final decisionhis
Point II cites (at p. 33), Morgenthauv. Cooke,56N.Y.2d 24, 36 (1982),could not
be more emphaticon the subject:
"In sum, the authority granted the Chief Administrator of the Courts
in article VI ($26, subd i) of the Constitution to make temporary
assignment of Judges from one court to another (and subd i is the
only source for such authority), may be exercised only pursuant to
standardsand administrative policies duly established in conformity
with the provisions of article VI ($28, subd c)."

l3

The result of Morgenthau v. Cooke, wherein the Court of Appeals nullified
the Chief Administrator's temporary judicial assignment plan because the
constitutionalrequirementsof Article VI, $26, subdivision(i) and Article VI, $28,
subdivision (c) had not been met, was the promulgation of Part 33 of the Rules of
the Chief Judge and $121 of the Chief Administrator's Rules, laying out
"standards and administrative policies", McMillan v. Scully, 1986 U.S. Dist.
LEXrS 3092e(E.D.N.Y. 1986).
Mr. Freeman's Point II says nothing about Part 33, extensively quoted in
appellants'Point I (at pp. 40-41). As for $121,he identifies(at p. 28) only two of
its provisions. The first he paraphrasesas "permit[ting] judges who have served
on a lower court for less than two years to be assignedto the Supremecourt for a
period of 20 days" - for which he globally cites "22 N.Y. CODES R. & REGS.
$l2l .02 (2007). This, to minimize the negative,prohibitive quality of $121.2(c),
which appellants'brief (at p. 41) had directly quoted:
"No judge shall be eligible for temporary assignmentpursuant to this
Part for a period in excessof 20 calendardays unlessthat judge has
servedin a court of limited jurisdiction for a period of two years."
The second provision Mr. Freeman (at p. 28) both paraphrases and partially
quotes: "Certain requirements of the rules can be waived by the Chief
Administrator, 'with the agreement of the Presiding Justice of the appropriate
l4

Appellate Division"', citing "$121.02(d)". He thereby materially concealswhat
$ 121.2(d) says. Such was fully quoted and discussedby appellants' brief (at pp.
44-45) to highlight that waiver is available only "if the needsof the courts warrant
such action" becausethe waivable requirementsare those of $121.2(b), which
relateto judicial qualifications.
Mr. Freeman's Point II obliterates the violations of $121 specified by
appellants'Point I. Indeed,althoughMr. Freemanasserts(at p. 29):
"appellants urge that Judge Loehr's assignmentto this case violates
section I2l of the Rules of the Chief Administrator and that he was
thereforewithout jurisdiction to dismissthe action",
he does not disclose any of the violations appellantsparticularized,except in a
footnote (at p. 3 l, fn. 7), where he obliquely revealsbut one of the violations:
"Appellant insists that this was not a case that could properly be
expectedto take 20 calendardays or lessto complete. App. Bn at 44.
In fact, JudgeNicolai was prescientin estimatingthat this matter was
capableof a speedyresolution. The motion to dismissthe Complaint
in this action was fully submittedto Judge Loehr on June 14,2006;
his decisiondismissingthe Complaintwas issuedon July 5,2006,27
calendardays later, the day after the fourth of July holiday."
Mr. Freemanidentifies none of the facts presentedby appellants'brief (at pp. 3-5,
6) as to why this was "not a case that could properly be expected to take 20
calendar days or less to complete", provides no legal authority for beginning the
count of 20 calendardays from June 14,2006 - 37 daysafter the May 8, 2006 date
l5

of AdministrativeJudgeNicolai's notice assigningthe caseto JudgeLoehr [R72ll - and doesnot explainhow AdministrativeJudgeNicolai could reasonably
be "prescient"when Mr. Freeman'sown RII, filed with his dismissalmotion on
April 25, 2006,had estimatedthe time period for the caseto be readyfor trial as
"9-12 months"fR-725,underliningadded]. The only way JudgeNicolai couldbe
"prescient"is if he pre-fixedthe dismissaloutcome.
As highlighted by appellants' Point I, aside from the fact that
AdministrativeJudgeNicolai'sMay 8, 2006noticeassigningCountyCourtJudge
Loehr to this major SupremeCourt case [R-721] violated the 20-calendar-day
restriction of $121.2(c)of the Chief Administrator'sRules, as likewise the
December20, 2005AdministrativeOrder signedby Chief AdministrativeJudge
Lippman and by Appellate Division, Second DepartmentPresiding Justice
Prudenti (assumingthe *2006 JUDICIAL ASSIGNMENTS" page lR-9151to be
an attachmentto that Administrative Order [R-913]), there is no evidencethat

JudgeLoehr's designationfor assignmentas an Acting SupremeCourt Justice
could lawfully be made. As the *2006JUDICIAL ASSIGNMENTS"pagereflects
[R-915], his eligibility was accomplishedby waiving the requirementsof
$121.2(b),which areiudicial qualifications.Evenwereit lawful to waivejudicial
qualifications- which appellants'brief challenges
(at p. 44)- suchwaiveris only
t6

available pursuant to

$ 121.2(d), not

cited by

the *2006 JUDICIAL

ASSIGNMENTS" page and which could not be invoked, absentnecessityborn of
"needs of the courts", which the page does not assert,let alone substantiate.Nor
would the Office of Court Administration of the Unified Court System (OCA)
provide any information or evidenceestablishingthe lawfulnessof the waiver [R918-929, 931-935] upon appellants' legitimate requests therefore in written
correspondence[R-905-907].
Appellants' Point I also asserted (at p. 45)
coffespondencewith the OCA [R-904-935]

likewise based on

that there is no evidence of

compliance with other requirementsof $121 et seq., including that an evaluatory
committee recommended Judge Loehr to be an Acting Supreme Court judge,
pursuant to $121.2(a), and that there appeared to be none.

Additionally,

appellants' Point I asserted(at pp. 4l-42) - also based on their coffespondence
with the OCA * that there is no evidence that Administrative Judge Nicolai had
authority to issue the May 8,2006 notice IR-721], as that notice did not identifu
any delegation of authority from Administrative Judge Lippman empowering him
to make such assignments. Here, too, the OCA did not come forward with any
evidenceof delegation.

t7

Availability of Judicial Review:
It is without confronting - or even identiffing - appellants' particularized,
documented showing of constitutional, statutory, and rule violations both with
respectto the May 8,2006 assignmentnotice IF.-721]and the December20,2005
Administrative Order [R-913] that Mr. Freeman'sPoint II falsely proclaims:
"Judge Loehr's appointment was entirely consistent with the
governing statutes and rules and is therefore unreviewable on this
appeal." (at p. 29); and
"The assignmentof JudgeLoehr did not offend the Rules of the Chief
Administrator or the December 2005 Administrative Order. and thus,
is not reviewableby this Court." (at p. 30).
Indeed, because violations pertaining to Judge Loehr's assignment are
judicially reviewable, Mr. Freeman also misrepresentsthe law on the subject.
Thus, he concealsthis Court's own expressfinding in Schwartzv. Williams, I24
A.D.2d 798 (2"dDept. 1986),that
"the standards and administrative policies regarding the assignment
of Acting Justicesof the SupremeCourt, found in the Rules of the
Chief Judge (22 NYCRR part 33) and the Rules of the Chief
Administrator of the Courts (22 NYCRR part l2l) were fully
complied with".
All that Mr. Freemanreveals (at p. 30) of Schwartz v. Williams is that it held
"where there are no 'claims of substance'that the discretionary power of the Chief
Administrator oregarding the temporary assignment of Judges and Justices has
l8

beenput to an illegal or unconstitutional
use,the exerciseof that power is not
subjectto judicial review".6 He then baldly declares(at p. 30) "There are no
'claims of substance'here" - a deceithe accomplishes
by not only obliterating
appellants'showingof violationspertainingto JudgeLoehr assignmentto this
case, but the "illegal [and] unconstitutionaluse" to which "the discretionary
power"ofjudicial assignment
wasdirected.
Appellants' August 21, 2006 motion [,4.-700]demonstratedAdministrative
JudgeNicolai's "illegal [and] unconstitutionaluse" of judicial assignmentpower.
Their brief (at pp. 26-31) summarizedits content, including that Administrative
JudgeNicolai:
(a) was personally and professionally interestedin a decision
adverseto appellants;and
(b) had no basis for assigningthe caseto JudgeLoehr because
the three computer-generated,randomly-assignedSupreme Court
justices had not recused themselves, were not disqualified, and
becauseJudgeLoehr had no qualifuing backgroundor experience;
ffid, further, that Judge Loehr delivered to Administrative Judge Nicolai the
outcome he desired, to wif, dismissal of the action, by flagrantly violating all
cognizablelegal standardsand adjudicativeprinciples by his July 5, 2006 decision
6

The full quote from Sclmartz v. Williams, not included by Mr. Freeman, identifies that the Chief
Administrator's discretionary power regarding assignment of judges and justices is 'opursuantto NY
Constitution,article VI, $26(i) and $28".
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- one
oo'sototally devoid of evidentiary support as to render
[it]
unconstitutional under the Due Process Clause' of the
United States Constitution, Garner v. State of Louisiana,
368 U.S. 157, 163 (1961); Thompsonv. City of Louisville,
362 U.S. 199(1960)."
Such "illegal [and] unconstitutional use" suffices to entitle appellants to
judicial review of Administrative JudgeNicolai's assignmentof the caseto Judge
Loehr, even apartfrom the violations of $121 et seq. and the absenceof evidence
of an administrativedelegationto Administrative JudgeNicolai, particularizedby
their Point I.

This is clear from Schwartz v. Williams, as well as from the

decisionsto which it cites:Marthen v. Evans,83 A.D.2d 415(4thDept. 1981),and
Marro v. Bartlett, 46 N.Y.2d 674 (1979) - both also making clear that such
violations of rules and proceduresas detailedby appellants'Point I, but concealed
by Mr.Freeman, arejudicially reviewable.
Preservedfor Judicial Review:
Mr. Freemanalso falsely claims (at pp. 29,31) that appellants'assertionof
violations of $12I.2 underlying Judge Loehr's assignmentis "not preservedfor
appellaterevief' because"raised for the first time on this appeal", Such builds
on his false representationin his "Statementof the Case"(at pp. l2-I3) that
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"despite all the motions plaintiffs made before Judge Loehr, none
raised the jurisdictional issue about the appropriatenessof the
appointment of Judge Loehr (after a number of WestchesterSupreme
Court judges had recused themselves from the matter). That is the
argumentplaintiffs for the first time make now in Point I of their brief
to this court. (Plaintiffs-Appellants'Brief at 40)."
This is a fraud. Appellants' brief highlighted (at pp. 26,30) that their
August 21, 2006 motion sought Judge Loehr's disqualification and, if denied,
disclosurewith respectto Administrative JudgeNicolai's May 8,2006 assignment
notice, as well as referral of the notice back to Administrative Judge Nicolai so
that he might consider whether to vacate it, inter alia, becausethe first Supreme
Court justice, randomly-assigned,had not disqualified herself. Such motion
expresslystated[R-8 I 5] :
"the infirmities of Administrative Judge Nicolai's May 8, 2006
assignmentaffect [Judge Loehr's] jurisdiction to have renderedthe
July 5, 2006 decisionand order in the first instance"
and further pointed out [R-815] that the May 8, 2006 notice had not cited 'oany
specific legal authority" for the assignment.
Tellingly, Mr. Freeman's Point II does not repeat the claim from his
o'Statement of the Case" that
appellants had not previously o'raised the
jurisdictional issue about the appropriatenessof the appointment of Judge Loehr".
Instead, his Point II assertsthat "for the first time on this appeal, appellants urge
that JudgeLoehr's assignmentto the caseviolates section l2l of the Rules of the
21

Chief Administrator and that he was therefore without jurisdiction to dismiss the
action" (at p. 29); and 'onowherein any of appellants' filings with the lower court
did [they] mention Section 121 of the Rules of the Chief Administrator" (at p. 31).
None of Mr. Freeman's three cited decisions (at p. 31) stand for the
proposition that appellantswould have had to explicitly mention $121 or that their
August 2I, 2006 motion with its disclosure/referralrequestsaddressedto Judge
Loehr's assignmentto the caseand Administrative Judge Nicolai's May 8, 2006
notice were insufficient to fully raise every aspect of the assignmentissue and
Judge Loehr's jurisdiction with respectthereto. Indeed, inasmuchas a judge is
obliged to make relevant disclosure

a fact identified to Judge Loehr by

appellants'August 1,2006 motion [A-812] and repeatedby their brief (at pp. 4950) - it would reward Judge Loehr's wilful non-disclosure and demonstrated
deceit for this Court to deem the issuenot encompassedby that motion's request
for disclosure pertaining to his assignmentto this case as an "Acting Supreme
Court Justice".
It must be noted that Mr. Freeman'stwo cited appellatedivision decisions,
Kolmer-Marcus v. Winer,32 A.D.zd 763, 764 Q* Dept. 1969), andLium v. Ploski,
87 A.D.zd 860, 861 (2"dDept. lg82), eachidentiff that the newly-raisedappellate
issues in those cases "in any event, clearly lack merit" and "lacks merit in any
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event". Suchinclusionsreflectthat whetheran issuewaspreviouslyraisedis not
the exclusiveconsideration- a fact evenmore apparerrtfrom Telaro v. Telaro,25
N.Y.zd 433,439(1969),whereinthe Courtof Appealssaid:
"the generalrule concerningquestionsraisedneitherat the trial nor at
previous stagesof appeal is far less restrictive than some case
languagewould indicate. Thus, it has been said: 'if a conclusive
questionis presentedon appeal,it doesnot matterthatthe questionis
a new one not previously suggested. No parry should prevail on
appeal,given an impeachableshowingthat he had no casein the trial
court.' (Cohen & Karger, lPowers of the New York Court of
Appealsl, pp. 627-628)..."
At bar, the constitutional,statutory,and rule violations presentedby appellants'
Point I are "conclusive"of their thresholdfirst question.Indeed,the imperativeof
jurisdictionalissuesarisingfromjudicial assignment
a court addressing
violations
&rn
- even when raisedfor the first time on appeal- may be seen United Statesv.
Marachowsb, 213 F.2d 235, 243 (7fr Cir. 1954). In that case,the SeventhCircuit
appellate panel had already decided two separateappealswhen, upon rehearing of
the second
"the petition for the first time presented a further argument, not
previously urged at any time, namely, that the original trial had been
conducted by a judge having no sufficient assignmentor designation.
Inasmuch as this contention had not been assertedat any prior stage
of the proceedings and raised a question as to the jurisdiction of the
trial court at the time of trial and sentencewe ordered oral argument
upon the same."

z)

Standingto Challenge:
Finally, Mr. Freemansupportshis argument(at pp. 29,32) that "the law is
cIear" that appellantscannotattack any o'impropriety"or "irregularity" in Judge
Loehr's assignmentby quotingfrom two New York Court of Appealscases,Sylvia
Lake Co. v. Northern Ore Co.,242N.Y. 144, 147(1926), andCurtin v. Barton,
139N.Y. 505,511(1893).Presumably
it is because
thesecasesare,respectively,
81 and 114yearsold, that I\zIr.Freemanthen cites(at p. 33) Morgenthauv. Cooke,
56 N.Y.2d 24, 37, prefacedby a "see also". Accordingto The Blue Book: A
Uniform Systemof Citation(HarvardLaw ReviewAssociation,18thedition,2005,
p. 46),"see" beforea legal citationmeansthat thereis "an inferentialstepbetween
the authority cited and the proposition it supports". In other words, ,,the
propositionis not directly statedby the cited authority". Indeed,the repugnant
propositionsof thosecaseswhich Mr. Freemanquotes(at pp. 32-33)that a litigant
cannotchallengethe lawfulnessof a judge's assumptionof office7and that "the
official actsof a de factojudge arejust asvalid asthoseof a dejure judge" arenot
repeatedin Morgenthauv.Cooke.

ln Matter of Cullum v. O'Mara, 43 A.D.zd 140, 144(2odDept. lgl3),this Court discussedboth
'
SylviaLake andCurtin andrecognized,that
a litigant hasstandingto raisesuchchallengein an Article 78
proceeding,as the judge is a parly. JudgeLoehr was effectivelya party to appellants'August 21,2006
motion for his disqualificationand disclosureand their supportingm"-orandum of law reflectedsuch
fact[R-813].
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Rather, in Morgenthau v. Cooke, a casewhich otherwise confronts
o'theradical
changein administration of the unified Statecourt system
accomplished by the constitutional amendments approved at the
generalelectionin November,1977"(at32)
and acknowledges "the liberalized attitude toward recognition of standing to
litigate announcedin Boryszewskiv. Bridges (37 NY2d 361) Il975l" (at 30), the
Court of Appeals rested on the bald assertion "The judges of the Civil and
Criminal Courts of the City of New York who have been acting under temporary
assignments made pursuant to the plan have been serving as de facto Supreme
Court Justices" (at 37), citing, inter alia, Sylvia Lake and Curtin.

It left for

inference what that meant.
What happenednext is recited by a report and recommendationof a federal
magistratein Hamilton v. Hood, 806 F. Supp. 429, 435 (1992):
o'In the wake of Morgenthau v. Cooke, numerouspetitioners
for writs
of habeascorpus and civil rights litigants brought casesarguing that
their convictions by improperly appointed judges violated their
constitutionalrights. In Barry v. Cooke,No. 82 Civ. 5146 (TPG), slip
op. (S.D.N.Y June 29, 1983), ffid in 26 opinions over the next two
weeks, Judge Griesa of this court rejected such arguments, making
clear that neither the federal Constitution nor New York state law was
violated by a trial before such a de faptojudge 'whose assignmentin a
particular court may have someprocedural defect"'.
The magistrate then explicated U.S. District Judge Griesaosrejection by
quoting @t a3Q from his opinion in Barry v. Cooke, 1983 U.S. Dist. LEXIS
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158738,which had explained:
..."'The New York Court of Appeals,in its decisioninvalidatingthe
first temporary assignment plan, anticipated the question of the
authority of judges acting under that plan. The Court specifically
declared that these judges had been 'serving as de facto Supreme
Court justices.' 451 N.Y.S.2dat 33. Clearly there was no violation of
the Federal Constitution in having criminal proceedings held before
thesejudges. They were not interlopers...Theproblems later found
with regard to the particular selection process were not of such a
nature as to indicate any problems about the competence of the
individuals or their ability to function in a judicial capacity in the
criminal casesassignedto them. It has been held in several factual
contexts that a duly commissionedjudge, whose assignment in a
particular court may have someprocedural defect, may be considered
a de facto judge capable of conducting valid proceedingsas such,
McDowell v. United States, 159 U.S. 596, 602[J(1895), Leary v.
(lnited States, 268 F.2d 623 (g'' Cir. 1959); United States v.
Marachowsky,213 F.2d 235 Oth Cir. 1954).'-e
The magistrate embraced this reasoning by her finding in Hamilton v. Hood (at
436):
"Petitioner has given us no reason to question the qualifications,
rulings or temperament of the judge who presided at his trial or to
doubt that he in fact received a fair trial."
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Notwithstandingits importance,Barry v. Cookeis, apparently,unpublished. Likewise,
the referred-to 26 other opinions of Judge Griesa appearto be unpublished,although the
following three,restingon Barry v. Cooke,wereelectronicallylocated:Cramerv. Bantum,1983
U.S. Dist. LEXIS 15525,Jamesv. Cooke,l983U.S.Dist. LEXIS 15526,Riverav. Cooke,1983
U.S.Dist.LEXIS 15528.
n

The magistrate's quotation from Barry v. Cooke omits the sentence after "They were not
interlopers" which reads "They were judges of the Civil and Criminal Courts of New York City, who had
been assigned to the SupremeCourt pursuant to a plan promulgated by the Chief Judge of the New York
Court of Appeals."

Such was acceptedby U.S. District Judge Spnzzo,who adoptedthe magistrate's
report "in its entirety".
Thus, as recently as 25 years ago, the federal district court for the Southern
District of New York did not view the conceptof defactojudges, standingon its
own, as sufficient to withstand constitutional challenge by affected litigants.
Indeed, the Ninth Circuit Court of Appeals decision in Leary v. United States,
supra, which Judge Griesa cited in Barry v. Cooke, and which the magistratethen
cited in Hamilton v. Hood, supra, itself quotes (at 628) the Second Circuit Court
of Appeals in Johnsonv. Manhattan Ry.Co., 6l F .2d934,938 (1932):
"ft is not wholly clear how far the conditions upon a judge's
qualifications may be absent and his acts still be immune from
collateral attack. We do not have that question before us."
That question is now before this Court by appellants' first question and their
coresponding Point I.
As hereinaboveshown, this case is not about'osomeprocedural defect" in
JudgeLoehr's appointment.It is about multiple violations of the constitutionallydesignated judicial appointment process

including a waiver of judiciat

qualifications requirements, the lawfulness and constitutionality of which are
herein challenged- as well as Judge Loehr's assignmentto a case in which the
randomly-assigned,computer-generatedSupremeCourt justices were not, in fact,
27

disqualified, culminating in his utilizing his "de facto" office to jettison all
cognizable legal and adjudicative standardsto render two fraudulent judicial
decisions- the subjectof theseconsolidatedappeals.
In the circumstances herein, any bar to appellants' challenge to Judge
Loehr's assignment,or to the aforesaidcourt rules, as written and as applied to the
facts herein, would violate their due processand equal protection rights under the
New York and United StatesConstitutions.
CONCLUSION
Based on the foregoing, appellants are entitled to the full relief which the
Conclusion of their brief identified as "compelled,as matters of law", along with
the "other and further relief indicated therein.
By reason of the fraud that defendants-respondentssought to perpetrate on
this Court by their opposing brief, appellants are also entitled to - and request an award of costsand maximum sanctionspursuantto 22 NYCCR $130.l-I et seq.
against Mr. Freeman, The New York Times Company Legal Department, and the
defendants-respondentsthey represent, as well as further referral of them to
disciplinary and criminal authorities pursuant to this Court's mandatory
"Disciplinary Responsibilities" under $100.3D(2) of the Chief Administrator's
Rules Governing Judicial Conduct.
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