-A NEW
ACCESS
TO THE PRESS
FIRSTAMENDMENTRIGHT
JeromeA. Banon*
The press, long enshrineil ornong our tnost highty cherisheil,
itrstitutions,wasthoughto contetstone
of detnocracywhen its nome
wasboldlyinscribed,
in the Bill, ol Rights.Freed.trorn goaennnental restraint, initially by the first amendmentonil. later by the
as the chonpion ol
fourteenth,the presswasto stanil,mojesti,cally
new ideos and.the watch dog againstgoaennnentalabwe. ProlessorBaton finds this conceptionol the f,rst ammdment,perhaps realistic in the eighteenthcenhtry heydayol political,pomplileteering,essentiallyrcmanticin an ero marhed,by extraordinary
tecbrcIogicald.eaelopntents
ir the conmuticationsind.,ustry.To
nake uiablethe ti.mehonoreil"narhetplace',theory, he orguestor
a twentieth century interpretationof the first amenitrment
which
will,inQosean ofinnotiaeresponsibilityon tlrc monofoly newspaler
to act as soundingboard,for newideasanil old grieuances.

There is an anomaly in our constitutional law. While we
protect expressiononce it has come to the fore, our law is indifferent to creating opportunities for expression. Our constitutional theory is in the grip of a romantic conception of free
expressioD,a belief that the stmarketplaceof ideas" is freely
accessible. But if ever there were a self-operating marke@lace
of ideas, it has long ceasedto exist. The mass media's development of an antipathy to ideas requires legal intervention if novel
and unpopular ideas are to be assured a forum-unorthodox
points of view which have no claim on broadcast time and
uewspaper space as a matter of right are in poor position to
competewith those aired as a matter of grace.
The free expression questions which now come before the
courts involve individuals who have managed to speak or write
in a manner that captures public attention and provokes legal
reprisal. The conventional constitutional issue is whetler expression already uttered should be given first amendmentshelter
or whetler it may be subjectedto sanction as speechbeyond the
constitutionally protected pa1e. To those who can obtain access
to the media of mass communicationsfirst amendment case law
furnishes considerablehelp. But what of ttrose whose ideas are
too unacceptableto secure accessto tbe media? To ttrem ttre
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mass communications industry replies: The first amendment
guaranteesour freedom to do as we choosewith our media. Thus
the constitutional imperative of free expressionbecomes a" rLtionale for repressingcompetingideas. First amendment theory
must be reexamined,for only by respondingto tle present reality
of the mass media's repression of ideas can the constitutional
guaranteeof free speechbest serveits original purposes.
I. Tso RolreNrrc Vrew oF TEE Fnsr AlapNpNreNr:
A Rarrouar-E FoR RBpnrssroN
'When
The problem of accessto the pressis not a new one.
ttre
Newspaper Guild was organizing in the late r93ots, a statement
opposingthat organization\Masprepared by the American Newspaper Publishers Association. Not surprisingly that statement
ryas given publicity in almost all ttre newspapersin the United
States. Mr. Heywood Broun, a celebratedAmerican journalist,
prepared a two hundred word reply for the Guild organizersand
asked the hostile newspapersto print it: 1 "A very large number
of newspaperownerswho had beatentheir breasts as evidenceof
their devotion to a'free press'promptly ttrrew the Guild statement
iuto tle wastebasket and printed not a line of it."
Mr. Broun's experienceillustrates tle danger posed by the
ability of mass communicationsmedia to suppressinformation,
but an essentially romantic view of the first amendment has
perpetuatedtle lack of legal interest in tle availability to various
interest groups of accessto means of communication. Symptomatic of this view is Mr. Justice Douglas's eloquent dissent in
Denni,sa. United,States:2
When ideas competein the market for acceptance,full and free
discussione4)osestle false and they gain few adherents.FulI
and free discussionevenof ideaswe hate encourages
the testing
prejudices
of our owu
andpreconceptions.
Full and free discussion
keepsa societyfrom becomingstagnantand unpreparedfor the
stresses
and strainstlat work to tear all civilizationsapart.
Full, and.lree disansionhasind,eed.
beenthe first article ol our
laith.
The assumptionapparent in this excerpt is that, without government intervention, there is a free market mechanism for ideas.
Justice Douglas'sposition expressestle faith that, if government
r Broun, Those Chartning People, in Orse Hrnronro Ynans
or rae Nerrox r97,
r99 (8. Chrislman ed. rg6S).
2
34r U.S. 49$ 584 (r95r) (emphasisadded).
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can be kept away from t(ideas,,, the self-operating and selfcorrecting force of "full and free discussion" wiU go about its
eternal task of keeping us from "embracing what is cheap and
false" to the end that victory will go to ttre doctrine which is
tttrue to our genius." s
This romantic view of the first amendment had its origin in
Mr. Justice Holmes's free spee& opinionsl a gpical statement of
his "marketplace of ideas" theory is found in his disseut in
Abrams u. United,States:a
But when men bave realizedthat time has upset many fighting
faiths, ttrey may cometo believeevenmore thau they believethe
very foundatiousof their own conduct that the ultimate good
desiredis betterreachedby freetradein ideas- that the besttest .
of truth is the powerof thoughtto get itself acceptedin the competition of tle market, and that truth is the only ground upon
which their wishessafely can be carried out. That at any rate is
the theoryof our Constitution.
It is interesting, perhaps anomalous,that ttre same Justice who
reminded his bretlren in Lochncr a. New York 6 ttrat the Constitution was uot ('intended to embody a particular economic
theory, whether of paternalism and the organic relation of the
citizen to the state or ot laissez taire," neverttrelessrather uncritically accepted the view that constitutional status should be
given to a free market tbeory in the realm of ideas.
The possibility of governmental repressionis present so long
as government endures,and the first amendmenthas served a:;
au effectivedeviceto protect the flow of ideas from governmental
censorship: "Happily government censorshiphas put down few
roots in this country. . . . We have in ttre United States no
counterpart of the Lord Chamberlain who is censor over England's stage." 6 But this is to place laurels before a'phantomour constitutional law has beensingularly indifferent to tle reality
and implications of nongovernmentalobstructions to the spread.
of political truttr. This indifference becomes critical when a
comparatively few private hands are in a position to determine
not only the content of information but its very availability, when
tle soap box yields to radio and the political pamphlet to the
monopoly newspaper.
3lil. at
584+5.
'e5o U.S.616,63o (rgrS).
5 rg8 US.45,
opinion).
?S (r9o5) (disseuting
6 Kingsleyrnt'l Picturescorp. v. Regentsof the
unlv. of the state of N.y.,
concurring).
36oUS. 684,699(1959)(Douglas,
J,
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'rr.
Ossracr,BsTo AccEss: Tsn Crrer.rcrr.rc
TncsNorocy oF
pRocgss
Ttsr ComcuNrcATroNs
The British M.P. andpublicist,R.H.S.Crossman,
has observed
tlat the modernworld is witnessingat presenta ?olitical Revolu'tion absearingand as consequential
as the rndustrial Revolution,
a revolutionwhich t'hasconcentrated
coercivepowerand thought
controlin a few hands."7 Power,he contends,has shifted from
those who control the t'ineansof productiont,to ,,thosewho
control the media of mass communicadonand the means to
destruction(propaganda
and the armedforces).r'8 Mr. Crossman, to be sure, writes from the vantagepoint of ttre British
Labor Party, but his observations
have tle ring of urgenry and
contemporaneity.Difficultiesin securingaccess,unknown both
to tle draftsmenof the first amendmentand to tle early proponentsof its "mbrkeqilace"interpretation,havebeenwroughtby
the changingtechnoloryof massmedia.
'
Mr. Broun)se4perienceas representativeof the Newspaper
'Guild
in tle r93o's led him to write an article in which he ex'pressed
concernaboutttreimplicationsof the newspapers'
refusal
"
to print his replyat a timewhen [e] very daybringsthe newsthat
'6ne'or
'tleir two or0threemorepapershavecollapsedor combinedwitl
rivals." lfe hasproveda goodprophet,for wherefourteen
English languagedailieswere publishedin New York City in
r9oo, only two morningpapersand two afternoondailiessurvive.
Many Americancitieshavebecomeone newspapertowns. This
is a "disquietingt'development
for AmericanjournalistJ. Russell
(([t]his
poncompetitive
situation puts it within
.Wiggins since
power
the
of the monopolynewspairerto suppressfacts at its
discretion.. . ."19
. Mr. TViggrnssuggeststbat tle economicsof newspaperpubtR-E.S. Cnossuerv,Tss Porrfics or Socur,rslc (rS6S).
C4
8Id.

eBroun, anpra note r, at tgl'.
toJR. Wiconrs, Fnreoou on SEcnrc:r r?8 (r'ev.
ed. 1964). Wiggins ofiers these
statistics on ttre dimini5lisg.sompetitive character of the Amehcan press:
The number of daily lewspapers in'the united states declined from zzoz in
r9o9-ro_to-.r?6-o-inrgsg-+. The number of cities with compeling daily newspapers declined from 689 to only 8?. The number cif cities-with-noD-comDetlng -{ailies increasedJrofo 5ra to 13_6r.Eighteen states are now without iny
Iocally competing daily newspapers.7d. at 47,
But Mr. wigeins cautions tlat the danger of suppressirg varied viewpoints as
a result of &e rise of ttre mouopgly newspaper can be exaggeratedsince newspapers compete not only with each-other but with other media.
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lication - rising costs of everything from newsprint to labor may be a more significant causeof ttre withlrolding of news tlan
conspiratorial efforts of publishers. Less sympathetic to the mass
media in evaluating the practical obstacleswhich confront the
group seeking an adequate forum for its opinion is Marshall
Mcluhan's view that ttre very nature of modern media is at war
with a point of view orientation.ll Mcluhan observesthat each
medium engendersquite different degreesof participation. The
new modes of communication engage us by their form ratler
than by their content; what captivatesus is tle television screen
itself. rn his view the electronic media which have eclipsed the
typographical age entail a high degree of nonintellectual and
emotional participation and involvement.lz trVe have become
mesmerizedby the new forms of communicationto tle point of
indifference to their content and to the content of the older
media. The electronic media which dominate modern communications are, in Mcl,uhan's analysis, ill suited to the problem
of making public issuesmeaningful.
Anottrer commentator on conrmunications,Dan Lacy, has explained this indifference to content somewhat differently. More
critical tban popular obsessionwith the forms of technological
advanceis ttre dull emphasison majoritarian valueswhich characterizes all our media, old and new: 1s
We have seenthat the very technologyof films and especially
of broadcastingis su& that their efficiencycan be realizedonry
when tley are reachingvery large audiences.This is a constant
factor that is just as presentin the BBC as in the advertisingsupportednetworksof the United States.This te&nologicalfact
predisposes
all the massmediato conformto an alreadywidely
acceptedtaste. It alsomakesit very difficult for a novel point of
view or a just emergingproblemto gain accessto networkbroadcasts or other mass componentsof the mass communications
system.Let me make it clear oncemore that I qm not talking
" I[-M. Il(cl,uanw, Ulroensrexonlc
MsDrA Gg6q).
12IiI. aL r73. Tbe first ameudment
implications of 'his phenoneDon are very
great indeed. rn the supreme Court decisioDswe fiud a tleory of knowledge
whi& revolves around an outmoded conception of decision p3tring: Information
is distributed by advocates of various points of vierv and, after assimilation and
refl.ection,the citizen makes his judglaent. But, according to Mcr.uhan, the med.ia
defeat this step-ladder approach to decision making: ..As the speed of iaformation
increases, the tendeucy is for politics to move away from representation and
delegation of constitueuts toward immediate involvement of the entire coumunity
in the central acts of decision. Slower speedsof information male delegatiou ani
representa[ion mandatory.r, Id. at zo4.
rs D. Lec.r, FnsEDo!trero
Col,larmncerroxs 69 (196r).
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about the ability of each of two conflicting points of view to get
on tle air so long as eadr is a well-recognizedpoint of view about

a controversy
that alreadycommands
attention.It is ratherthe
subjector point of view in which peopleare not yet interested,
but ought to be, that finds understandable
difficulty in gaining
accessto tle massmedia.
The aversionof the media for ttre novel and heretical has escaped
attention for an odd reason. The controllers of tle media have
no ideology. Since in the main they espouseno particular ideas,
ttreir antipathy to all ideas has passed unnoticed.la What has
happened is not that the controllers of opinion, Machiavellian
fashion, are subtly feedingus information to ttre end tlat we shall
acquiescein their political view of the universe. On the coutrary,
the communicationsindustry is operated on the whole with an
intellectual neutrality consistentwith V.O. Key's tleory that tle
commercial nature of mass communicationsmakes it ,,bad business" to espousetle heterodoxor the controversial.l6
But retreat from ideology is not bereft of ideological and
practical consequences.fn a commentary about television, but
which applies equally well to all mass media, Gilbert Seldeshas
complained that, in a time demanding more active intelligence
than has ever before been necessaryif we are to survive, the
most powerful of all our media are inducing inertia.ls The
contemporarystructure of tle massmedia direct tle media away
from rather ttran toward opinion-makiug. fn other words, it is
not ttrat tle mass communication industry is pushing certain
ideas and rejecting others but rather ttrat it is using the free
spee& and free press guaranteesto avoid opinions instead of
acting ils a sounding board for their expression. TVhat happens
of course is that the opinion vacuum is filled with tle least
raThat f[g 6sdir bave had a crrtting edge in
tle past, hovever, should not
be forgotteu. on t.he phenomenon of tle political radio .'voices', of the ttrirties
it bas been remarked:
There were mary opportunities in the early years for conuentators to
convert listeuers to a poilt of-view. None succeided uutil the beginning of
the second decade of radio, when ttre Depression made home entirtainient
r"T$1toV-for
most families . . . . Mer like Fattrer Charles f. Cougnn
a1d r{u_ey-Lo-ng could start a movement to bring to Arnerica a Fascist biand
of social justice o-r to make it possible for Americans to share the wealth.
in- {93S by _a bullet in Baton Rouge, Louisiana; F"td;
long was stopp__ed
9ougblin was silenced in r94o Py_hit bishop. Both hid long demonstrated
borv magnetic a radio voice iould be.
B. Ulruov, Tsr Two Wonros oF AMeRTcANArr 4o4 (rS6S).
15,Seep. fi6t intro.
ls sddes, Publir Entertainment
and, the subtersion ol Ethical stardards, 96g
Arvners 87 (1966).
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'Whatever
controversialand bland ideas.
is stale aud accepted
in the statusquo is readily discussed
aud tlereby reinforcedand
revitalized.
The failuresof existingmediaare revealedby the development
of new mediato conveyunorthodox,unpopular,and new ideas.
Sit-insaud demonstrations
testify to the inadequacyof old media
as instrumentsto afford full and effectivehearingfor all points
of view. Demonstrations,it has beenwell said, are ,,the free
press of tle movementto win justice for Negroes. . .r,\1
But, like an inadequateunderground
press,it is a communications
mediumby default,a statementof the inability to secureaccessto
the conventionalmeansof reachingand changingpublic opinion.
By ttre bizarre and unsettlingnature of his techniquetle demonstratorhopesto arrest and divert attention long enoughto
compelthe public to ponderhis message.But attention-getting
devicesso abound in ttre modern world that new ones soon
becometiresome. The dissentermust look for ever more unsettling assaultson the massmind if he is to have continuing
impact. Thus, as critics of protest are eagerand in a sense
correct to say, tle prayer-siugingstudent demonstrationis the
preludeto TVatts.But tle difficulty with this criticism is that it
wishesto throttle protest rather than to recognizethat protest
hastakentheseformsbecause
it hashad nowhereelseto go.
Ifr. M.qKrNcrEE Fnsr Arcxounrvr'Wonr<
The Justicesof the United StatesSupremeCourt are not
innocentlyunawareof thesecontemporarysocial realities, but
they havenevertheless
failed to give the .(marketplaceof ideas,t
theory of the first amendmentthe burial it merits. Perhapsthe
intermentof this tleory has beendeniedfor the understandable
reasonttrat tle Court is at a lossto know wittr what to supplant
it. But to put off inquiry under today'scircumstances
will only
aggravatethe needfor it undertomorrow's.
A. BeyondRotnanticism
There is inequalityin the powerto communicate
ideasjust as
ttrereis inequality in economicbargainingpower; to recognize
the Iatter and deny tle former is quixotic. The t'marketplaceof
ideas"view hasrestedon the assumption
tlat protectingthe right
t" F*ty, Mssscomrn
asEilacotorr35Aac.Scsoren293,3oo(rg66).
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of expressionis equivalent to providing for it.18 But changesin
the commn''ications industry have destroyed ttre equilibrium in
that marketplace. While it may have been still possible in r9z5
to believewith Justice Holmes that every idea is "acted on unless
some ottrer belief outweighs it or some failure of energy stifles
the movementat its birth," le it is impossibleto believe that now.
Yet the Holmesian ttreory is not abandoned,even though tle
advent of radio and television has made even more evident that
philosophy's unreality. A realistic view of the first amendment
requires recognition that a right of e4pressionis somewhat t}in
if it can be exercisedonly at the sufferanceof the managers of
mass communications.
Too Iittle attention has been given to defining tle purposes
which tLe first amendmentprotection is designedto a,ehisysand
to ideutifying the addresseesof that protection. An eloquent
exception is the statement of Justice Brandeis in Whitney a.
Cali,forni,a2othat underlying the first amendment guarantee is
the assumptionthat free expressionis indispensableto the (3discovery and spread of political trutl" aud tlat the (sgreatest
menaceto freedomis an inert people." In,Thornhill u. Alaba?ttazL
Justice Murphy describedhis view of the first amendment:
The exigenciesof ttre colonialperiod and tle efforts to secure
freedomfrom oppressiveadministrationdevelopeda broadened
conceptionof ttreselibertiesas adequateto supplythe fublic need.
with respectto the significantissues
lor inlorncationand ed.ucation
ol the times. . . . Freedomof discussion,
if it would fulfill its
historic function in this nation, must embraceall issuesabout
rvhichinformationis neededor appropriateto enablethe members
of societyto copewith theexigencies
of theirperiod.
That public information is vital to the creation of an informed
citizenry is, I suppose,unexceptionable.Both Justices recognize
the importance of confronting citizens, as individual decision
makers,with tle widest variety of competingideas. But accurary
doesdemandone to rememberthat Justice Brandeis was speaking
re See, e.g., Weiman v. Updegraff,
344 U.S. r83, r94 (rg5z) (Bla&, J., concurring):
with full knowledge 6f tlric danger the Framers rested. our First Amendment
on the premise_Eat theslightest suppr-ession
of tlouglt,
speech,press,
-indiriiauaG
-are or fufUi
assembly it $ill more dangerous.- This means that
luarinteed
an undiluted and unequivocal right to express themselves on qriistions oi
curent public interest.
ls Gitlow v. New York, 268 U.S. 65e,
66 ggzg (dissenting opinion).
20 274 AS.
tS1, S?S (1927) (concurring opinion).
2r3ro U.S. 88, loz (r94o) (emphasis
added).
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in Whitne!, ?s was JusticeMurphy in Thornhilt, of ttre constitutional recognitiontlat is given to the necessityof inhibiting
"the occasional
t5nanniesof governingmajorities"from throttling
opportunitiesfor discussion.But is it sucha large constitutional
step to take tle sameapproachto nongoverningminoritieswho
control the machineryof communicatiou?rs it too bold to suggest tlat it is necessaryto ensureaccessto tle massmedia for
unorthodoxideasin orderto makeeffectivethe guaranteeagainst
repression?
Anotherconventionallystatedgoal of first amendmentprotection - tle ttpublic order function"- also cries out for recognition of a right of accessto the massmedia. The relationship
betweenconstitutionalassuranceof an opportuuity to communicateideasand the integrity of the public orderTviLS
appreciated
by both Justice Cardozoand Justice Brandeis. Tn Palko l.
connecticut2zJusticecardozoclearlyindicatedthat while many
rights couldbe eliminatedand yet (tjusticettnot undone,,,neittrer
liberty nor justicewouldexist . . . [without] freedomof thought
andspeechtt
sincefreeexpression
is "the matrix,the indispensable
condition,of nearly every other form of freedom.,,If freedom
of expressioncannot be securedbecauseentry into the communicationmediais not free but is confinedas a matter of discretionby a few privatehands,tbe senseof the justiceof existing
institutions,rvhich freedomof arpressionis designedto assure,
vanishesfrom somesectionof our populationas surely as if
accessto the mediawererestrictedby the government.
JusticeBrandeis,in his seminalopinionin Whitney- one of
the few efforts of a SupremeCourt Justice to go beyond tle
banality of tle '(marketplaceof ideas"- also stressedthe intimary of the relationshipbetweenthe goals of a respectfor
public order and the ixsuranceof free expression.For Brandeis
oneof the assumptions
implicit in the guaranteeof freeexpression
"it
is ttrat
is hazardousto discouragethought,hope and imaginationl that fear breeds rept'ession;that repressionbreeds
hatel tlat hate menacesstable governmentlthat the path of
safety lies in the opportunityto discussfreely supposedgrievancesand proposedremedies. . . .)t23 r wor.rldsuggesttlat the
223o2US.
3rg, s2S-27(rSsZ).
2s474us.3sz,3zs
Gszil. chief JusticeEiughes
madea similarreference
to
the connectionbetweenfree speeihand public order iu De Jongev. oregon, 299
U.S.gS3,S6S(rg3t):
The greate-rthe importance of safeguardingthe community from incitements to the overthrow of our institutions biy force and viofence,tnu noie
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contemporarychallengeto this 3'pathof safety'rhas roots in ttre
Iack of opportunityfor the disadvantaged
and the dissatisfiedof

grievances
oursociety
to discuss
supposed
effectively.

The "sit-in" demonstratesthat the safety valve value of free
expressioniu preserving public order is lost when accessto tle
communication media is foreclosedto dissident groups. It is a
measure of the jaded and warped standards of the media tlat
ideas which normally would never be granted a forum are given
seriousnetwork coverageif they becomesufficiently enmeshedin
mass demonstration or riot and violence. fdeas are denied admissioninto media until they are first disseminatedin a way that
challenges and disrupts the social order. They then may be
discussedand given notice. But is it not the assumption of a
constitutional guaranteeof freedom of expressionttrat ttr" pto.rru
ought to work just the other way-tlat
the idea be given currency first so that its proponents will not conclude that unrest
and violence alone will suffice to capture public attention?
Contemporary constitutional theory has been indifferent to this
task of channeling the novel and the heretical into tle mass communications media, perhaps because ttre problem is indeed a
recent one.
B. The Need lor a Contextual Approach
A corollary of the romantic view of tle first amendmentis ttre
Court's unquestioned assumption ttrat ttre amendment affords
ttequal" protection to the various media. According
to tlis view
new media of communication are assimilated into first amendment analysis without regard to the enormous differences in
impact ttrese media have in comparison with the traditiond
printed word. Radio and television are to be as free as newspapersand magazines,soundtrucks as free as radio and television.
This extension of a simplistic egalitarianism to media whose
imperative is the need tg preserve -inviolate ttre coustitutioual rigbts
of free
-opportunity
speech, free. press-and free asseTrbly in _order to maintain tbe -responsive
for.free p-glitjra! dhcussion, t9 ghe end that government may be
. to tbe will of the people and tbat changes,if desired, may be obtaiired by
peaceful meaDs.
Elorvever, although all Justices rvould probably agree that there is a public
order function underlying the free expresion guarantee, others have pointed out
that the guarantee contemplates a measure of disorder as well. Thus Justice
Douglas dedared for the Court in Terminiello v. Chicago, 33? U.S. r, 4 (1949):
Accordi.ngly a function of free speechunder our systen of government is
to invite dispute. fu may indeed beit serve its high purpose wnei it induces a
co.udition-of unrest, createsdissaGfaction with conditiois as they are, or evel
stirs people to anger.
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comparativeimpacts are gravely disproportionateis wholly unrealistic. It results from confusingfreedomof media content
with freedomof ttre mediato restrict access.The assumptionin
romanticfirst amendment
analysisthat the samepostulatesappty
to different classesof people,situations,ild means of communicationobscurestle fact, notedexplicitlyby JusticeJackson
in Kouacsa. cooperr2{that problemsof accessand impact vary
significantly from medium to medium: "The moving picture
screen,tle radio, the newspaper,ttre handbill, the soundtruck
and ttre streetcorneroratorhavedifferingnatures,values,abrrses
and dangers.Ea&, in my view,is a law unto itself, and all we are
dealingwith nowis ttresouudtruck.',
However, tlis enlightenedview, suggestingt.he creation of
legalprincipleswhichfit the dimensions
of the particurarmedium,
was probably not acceptedby the majority in Roaacsand appearedto be rejectedby the dissenters.For the court Justice
Reeddeclaredttrat tle right of free speeci is guaranteedeach
citizen that he may reacbttre minds of willing listeners,and to
do so there must be opportunity to win tleir attention. This
statementwould havehad tremendousimpact had JusticeReed
meant ttrat the free spee& guaranteeapplied with particular
force to ttrosemedia where the greatestpublic attention was
focused. But what he probably meant was ttrat becausesome
media,albeit ttre mostimportantones,are closed,it is important
ttrat, other meansof communicationremain more or less unregulated.
The dissenters,
in an opinionby JusticeBlack, are explicit in
rejectingany attempt to shapelegal principlesto ttre particular
medium,reasoningttrat governmentcannotrestraina givenmode
of communication
becausethat would disadvantage
the othersttfavoritism"wouldresultbecause
tt[l]aws whichhampertre free
use of someinstrumentsof communicationtlereby favor competing channels."26 JusticeBlack,stheory appearsto be that if
all instrumentalitiesof communication
are t(free" in the senseof
immunizationfrom governmental
regulations,probremsof access
will work tlemselvesout. But what happensin fact is tlat the
dominant media becomeeven more influential and tle media
which are freely available,suchas soundtrucks and pamphlets,
becomeevenless significant. Thus, we are presentedwith ttre
anomaly tlat the protagonistof the ttabsolute"view of free
24336 US.
IL gj Gg4il (concurring opinion).
25Id. zt r.oz.
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spee& has helpedto fashion a protectivedoctrine of greatest
utility to tle ownersand operatorsof the masscommunications
industry. By refusingto treat mediaaccordingto their peculiar
naturesJustice Black has done that very thing he so heartily
condemns-he has favoredsomechannelsof commuuication.
' JusticeBlack is not unawareof the inequalityin the existing
operationof ttre massmedia,but he blurs distinctionsamongttre
mediaand acquiesces
in tleir differingimpacts:20
Yet everybody knows the vast reachesof these powerfur chanrrels
of communication which from the very nature of our economic
system must be under the control aad guidanceof comparatively
fewpeople. . . .
. . . For the press,ttre radio, and the moving picture ownershave
tleir favorites, and it assumesthe impossibleto supposethat these
agencieswill at all times be equally fair as betweenthe candidates
and officials they favor and those whom they vigorously oppose.

For all the intensity of his belief that '(it is of particular importance" in a system of representativegovernmentthat tle'(fullest
opportunity be afforded candidates', to e4)ress tleir views to
the votersr2?Justice Black is neverthelessof the opinion that
courts must remain constitutionally insensitive to the problem of
getting ideas before a forum. That his approach affords greatest
protection to massmedia doesnot comeabout becauseof a belief
that such protection is particularly desirable. Rather it results
from a constitutional approach which looks only to protecting
tle co--unications which are presently being made witlout
inquiry as to whether freedom of speechaud press,in defenseof
which so much judicial rhetoric is expended,is a realistically
available right. while we have taken measures to ensure the
sanctity of that which is said, we have not inquired whether, as
a practical matter, the difficulty of accessto the media of communication has made tle right of expressionsomewhatmyttrical.
Once again Justice Jackson was the auttror of one of tle few
judicial statementswhich recognizesthat first amendmentinterpretation is uselesslyconceptualunlessit attempts to be responsive to ttre diverse natures of differing modes of communication.
Dissenting in Runz a. New York2' he thought absolutist interpretations of the first amendment too simplistic and suggested,
that the susceptibility to public control of a given medium of
26 Id. at ro2-o3.
2t Id. at ro3.
28
34o U.S. zgo, 3o7<8 (r95r)
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communication
shouldbein directproportionto its publicimpact:
r'Feware the riots causedby publication
alone,few are the mobs
that have not had tleir immediateorigin in harangue.Th.eoalnerabiktyol aariouslorms ol communication
to comrnunitycontrol nt'ustbe proportionedto their impactupon other community
interestsJ' Althoughoriginally madein a contextof tle greater
Iikelihoodthat a riot would be initiated by an haranguethan by
a newspaper
publication,ttre principleappliesequallywell to the
impact which the new technologyhas on the informationaland
public-ordergoah of the first amendment.
An analysisof the first amendmentmust be tailored to the
contextin which ideasare or seekto be aired. This contextual
approachrequiresan examinationof the purposesservedby and
tle impact of eachparticular medium. If a group seekingto
presenta particular side of a public issueis unableto get space
in the only newspaperin town, is this inability compensated
by
the availability of the public park or tle sound truck? Competitive media only constitutealternativemeansof accessin a
crude manner. rf ideas are criticized in one forum the most
adequateresponse
is in the sameforum sinceit is most likely to
reach the same audience. Furtl,er, tle various media serve
differentfunctionsand createdifferentreactionsand expectations
- criticism of an individual or a governmentalpolicy over
televisionmay reachmore peoplebut criticism in print is more
durable.
The test of a community'sopportunitiesfor free expression
restsnot so muchin an abundance
of alternativemediabut rather
in an abundanceof opportunitiesto secureexpressionin media
with the largestimpact. such a test embodiesJusticeJackson's
observationthat communitycontrolmust be in proportiouto tbe
impactwhich a particularmediumhason the communitv.
C. A New Perspective
The late ProfessorMeiklejohn,who has articulateda view of
the first amendment
which a^ssumes
its justificationto be political
selfgovernment,has wisely pointed out that "what is essential
is not that everyoneshallspeak,but that everythingworth saying
shall be said"- that the point of ultimate interest is not the
words of the speakersbut the minds of the hearers.2ecan
everythingworth sayingbe effectivelysaid? constitutionalopin-e A. Mprxr,EJoEN,
Por.rrrcar, Fnrnoou: Tsr corcsnrurroNAl powrns oF TEE
Propr,r z5-28 (196o).
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ions that are particularly solicitousof the interests of massmedia
-radio, television, and mass circulation newspaper-devote
Iittle thought to the difficulties of securingaccessto those media.
rf those media are unavailable, can the minds of "hearers, be
reached effectively? creating opportunities for expressionis as
important as ensuring the right to expressideas without fear of
governmentalreprisal.
The problem of private restrictions on freedom of expression
might, iu special circumstances,be attacked under the federal
antitrust laws.8' Tn AssociatedPressa. united, states,stinvolving
an attempt to exclude from membership competitors of existing
membersof the AssociatedPressin order to deprive tlem of the
use of the AP's wire service, Justice Black wrote for the court
that nongovernmentalcombinationsare not immune from governmental sanction if they impede rattrer than expedite free expression:
lThe Firstf Atnendmentrestson the assumptionthat the widest
possibledhseminationol informationlrorn diaerseand antagonistic
sourcesis essentialto the wel.lareol the fubtic, thdt a lree press
is a conditionol a lree society. surely a commandttrat the government itself shallnot impedettre free flow of ideasdoesnot afford
non-govemmental
combinations
a refugeif they imposerestraints
upon that constitutionallyguaranteedfreedom.. . . Freedomto
by the constitution,but lreedon to combine
?ublishis guaranteed.
to keepotherslrorn publi.sh.i.ng
is not. Freedomof the presslrom
gooernnental interJerence
under the First amend,tnentdoesnot
sanctionrepression
oJthat lreeilomby priaateinterests.
Despite tlese unusual remarks tlis opinion reflects a romantic
view of tle first amendment,for Justice Black zxsumestle (,free
flow of ideas" and the "freedom to publish, absent a combination
of publishers. Moreover, this was an unusual case; antitrust law
operatestoo indirectly in assuringaccessto be an effectivedevice.
But the case is important in its acknowledgment tlat ttre
public interest, here embodiedin tle antitrust statutesr@D override tle first amendmentclaims of ttre massmedia; it would,seem
tlat the public interest in e4pressionof divergent viewpoints
should be weighted as heavily when the mass media invoke the
first amendmentto shield restrictions on access. rn tle opinion
for ttre trial court, Judge Learned Hand at least suggestsfirst
amendmentprotection for tle interest which the individual mem30SeeLorain
Journal Co. v. United States,342 U.S. r43 (r95r).
31
326 U.S. r, zo (1945) (emphasisadded).
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bers of the body politic have in the communications process itself.
rdentification of first amendment beneficiaries is not complete
('publisher,,
if only the interests of the
are protected: 32
rrowever, neither exclusively, nor even primarilS are the interests
of the newspaperindustry conclusive; for that industry servesone
of the most vital of all generalinterests: t.hedisseminationof news
from as many different sources,and with :rs many different facets
and colors as is possible. That interest is closely akiu to, if indeed
it is not the same as, the interest protected by the First Amendmentl it presupposestbat right conclusionsare more likely to be
gatheredout of a multitude of tongues,tban through any kind of
authoritative selection.

our constitutionaltheory,particularlyin the free speecharea,
has historicallybeeninoperativeunlessgovernmentrestraint can
be shown.If the courtsor the legislaturewereto guaranteesome
minimal right to accessfor ideaswhich could not ottrerwisebe
effectivelyairedbeforethe public,tlere wouldbe '(stateaction" sa
srrfFsisalto support a claim by the mediuminvolved that ttris
violated its first amendmentrights. However,tle right of free
expression
is not an absoluteright, as is illustratedby Associated
Pressrandto guaranteeaccess
to divergent,ottrerwiseunexpressed
ideaswould so promotethe societalinterestsunder\ringthe first
amendment
asperhapsto outweighthe mediumtsclaim.Nor is the
notion of assuringaccessor opportunity for discussiona novel
ttreory. TnNear a. Minnesotaerrel. Olson3aChiefJusticeHughes
turned to Blackstoneto corroboratethe view that freedomfrom
prior restraintratber than freedomfrom subsequent
punishment
was central to ttre eighteenthcentury notion of liberty of ttre
press. This concernwith suppression
before disseminationwiu
doubtlessto assurethat ideaswouldreachttrepublic. 36K . Every
freemanhasan undoubtedright to lay what sentimentshe pleases
beforethe public; to forbid this, is to destroythe freedomof the
press;but if he publisheswhat is improper,misdrievousor illegal,
he must take the consequence
of his own temerity.rD
The avowedemphasisof free speechis still on a freemants
right to '(lay what sentimentshe pleasesbeforethe public.,, But
Blackstonewrote in anotherage. Today ideasreachthe millions
largely to the extent they are permitted entry iuto the great
3zUnited Statesv. Associated
Press,5z F. Supp. 362, g7z (S.DN.Y. rg+g).
30Cf Shelleyv. Kraemer,334
US. r (1948).
3{ 283US. 697 (r93r).
33Id,. at
?r3-r4.
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metropolitan dailies,news magazines,and broadcastingnetworks.
The soapbox is'no longeran adequateforum for public discussion.
only the new media of communicationcan lay sentimentsbefore
the public, and it is they rattrer than government who can most
effectively abridge expressionby nuilifying tle opportunity for
an idea to win acceptance. As a constitutional ttreory for tne
communicationof ideas, laissezfaire is manifestly irrelevant.
The constitutional admonition against abridgment of speech
and pressis at presentnot applied to the very interestswhich have
real power to effect such abridgment. rndeed, nongoverning
minorities in control of the means of communicationshould perhaps be inhibited from restraining free speech (by the denial of
accessto their media) even more ttran governing majorities are
restrained by the first amendment-minorities do not have the
mandate which a legislative majority enjoys in a pority operating
under a tleory of representativegovernment. what is required
is an interpretation of the first amendmentwhich focuseson tle
idea that restraining the hand of governmentis quite uselessin
assuring free speechif a restraint on accessis effectively secured
by private groups. A constitutional prohibition against governmental restrictions on expressionis effectiveonly if the Constitution ensuresan adequateopportunity for discussion. since ttris
opportunity exists only in the mass media, the interests of those
who control tle meansof communicationmust be accommodated
with the interests of tlose who seek a forum in which to express
tleir point of view.
fV. Nrw Wrrvps or CoNsrrrurroNAl Docm.rrvn:
Tm Iupr.rcATroNSFoRA Rrcsr To Bp IISARD
A. New Vorh Ti.mesCo. v. Sulliaan: A Lost Opportunity
The potential of existing law to support recognition of a right
of accesshas gone largely unnoticed by the supreme court.
Judicial blindnessto the problem of securingaccessto the pressis
dramatically illustrated by New York ri.mes co. zt. sulli.aan,ss
one of the latest chaptersin the romantic and rigid interpretation
of tbe first amendment. There the court reverseda five hundred
ttrousanddollar judgment of civil libel which Montgomery commissioner sullivan had won against the Tirnes in the Alabama
state courts. The Court created the *iime.s privilege,, whereby
a defamed "public official'l is constitutionally proscribed from
38376 U.S. 254
Qg64).
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recoveringdamagesfrom a newspaperunlesshe cah show tbat
tle offendingfalsepublicationwas madewith ('actualmalice.',
The constitutionalarmor which ri.mesnow offersnewspapers
is predicatedon the "principletlat debateon pubricissuesshould
be uninhibited,robust,and wide-open,and,that it may well indudevehement,caustic,andsometimes
unpleasantly
sharpattacks
on governmentand public officials.t'37But it is paradoxicalthat
althoughttre libel laws havebeenemasculated
for the benefit of
defendantnewspapers
wherethe plaintiff is a ttpublicofficial,Daa
ttre court showsno corresponding
concernas to whetherdebate
will in fact be assured.The irony of Ti,rnesand its progenylies
in t}e unexanrined
assumptionthat reducingnewspaperexposure
to libel litigation will removerestraintson expressionand,Iead
to an (tinformedsociety." But in fact the decisioncreatesa new
imbalaucein the communications
process.purporting to deepen
the constitutionalguaranteeof full expression,tle actual effect
of the decisionis to perpetuatethe freedomof a few in a manner
adverseto the public interestin uninhibiteddebate. unless tbe
Titnesdoctrineis deepened
to requireopportrrnitiesfor ttrepublic
figure to reply to a defamatoryattack, the Ti.mesdecisioriwill
merelyserveto equipthe presswith somenew and rather hear5r
artillery whichcan crushas well as stimulatedebate.se
3r Id. al z7o.
38This protectiou bestowed on
the presr may sxtend far beyond that suggested
by tbe "public offcial" language of. Tines. Expansion has already beeu niie by
the supreme court. Garrison v. Louisiana, g?9 us. 6+ (rg6+) (criticisn
;f
"pdvate" bebavior
whi& reflects on judge's fitness for ofiEce L protected by
Tines); Rosenblatt v. Baer, s8g u.s. ls (rg66) (locar nonelected official may te
a "public oftcial"). Lower court caseshave begun further ertensions. Tbe Tines
privilege Eay cortre to bar recovery by a private inttividual who is .,incidentaUyt
defamed by a miticism directed at a public official. see Gilberg v. Goffi, zr App.
Div. zd Sr?, 2Sr N.Y.S.zd 823 (Sup. Ct. 1964), of,d, rg N.y.zd ro2g,2o7 N-E.zd
6zo, z6o N.Y.s.zd z9 (1965) I Note, Delamation b Deux: Incidental Delamatiott
anil the sulliztan Doctine, rr4 u. Pe. L. Rnv. z4r (rg6s). The privilege may
also be ertended to protect defamatory statemeuts about .,public men.', wilte.
.r.
Courier-Journal & Louisville Times Co., 246 F. Supp. z3r (W.D. Ky. rg6S)
("public uau") ; Pauling r'. National Review hc"
49 Misc. zd g?5, z69 NJIS.zd
rr (Sup. Ct. rg66) (,tpublic figure,,).
3s The decisiou may have
a direct impact on discouraging debate if extended,
as Judge Friendly suggests,to protect a defamatory statement about ,,the participaut in public debate on an issue of grave public coucern.,' pauling v. News
Syndicate Cor 33S F.zd 659, 67r (zd Cir.) (dictuml, cert. deniedr
3Tg US.96g
(rs6+)- rudividuals will be less willing to engage in public debate
if that participation will allow newspapers to defame with relative impunity.
oespite
thic uDdesirable co:rsequence,the supreme court might abandon its .rpultc
oftciaf' standard in favor of protecting the publication of statements about
spublic issues." sea
Notq The scope ol First amcnilment protection lor GoodHeinonline
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Justice Black's concurringopinion in Times, ioined in by
Justice Douglas,is perhapseven more disappointingthan thl
opinionof the court in its failureto recognizethebalancingproblemscreatedby the changingnatureof the communications
process. once againJusticeBlack iusistedtlat newspapers
be entirely immunefrom libel actionswherepublic officialsare being
attacked,and once againhis absolutistrhetoric obscuredfundamental problems. He seemsto identify the (.press,,wittr the
"people"and to think that immunity
from suit for newspapers
is
equivalentto enhancingtle right of free e4pression
for all members of the community:ao
. . . I doubt that a countr5rcan live in freedom where its people
ca'' be made to suffer physically or financially for criticizing treir
government,its actions,or its officials. . . . An unconditional right
to say what one pleasesabout public affairs is what r consider to be
tbe miuimumguaranteeof the FirstAmendment.

The law of libel is not the only threat to first a.urendment
values;problemsof equalmomentare raisedby judicial inattention to the fact that tle newspaper
publisheris not the ontryaddresseeof first amendmentprotection. supremeCourt effortsto
removethe pressfrom judicial as weu as legislativecontrol do
not necessarily
stirnulateandprqservethat "multitudeof tonguest,
on which "we havestaked . . . our aU."41 What tbe Court has
doneis to magnify the power of one of ttre participantsin the
communications
processwittr apparentlyno tlought of imposing
oD newspapersconcomitantresponsibilitiesto assure&at t.he
newprotectionwill actuallyenlargeand protectopportrrnitiesfor
expression.
rf financialimmunizationby the supremecourt is necessary
to
ensurea courageous
press,the public officialswho fall prey to
suchjudicially reinforcedlions shouldat least have the right to
respondor to demandretractionin tle pagesof the newspapers
which havepublishedchargesagainstthem. The opportunity for
counterattackought to be at ttre very heart of a constitutional
theorywhichsupposedly
is concerned
with providingan outlet for
"who
individuals
wish to exercisetheir freedomof speecheven
Faith Delamatory Error, 75 Y.u,r, L.J. 642,6+8 (rg66); c/. Time, Iuc. v. EilL
38SU"S.374(1967)(right of privacycase).
aog?6US. at zg7.
{l United States v. AssociatedPress, F.
Supp. 362, g7z (S.DN.y. rg+S)
5z
(L. Ifand, J.), quoted witb approvalin New York Times Co. v. Sullivanr-3lO
U.S. 254,z7o (1964).
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thoughttrey are not membersof the press."42 rf no suchright is
affordedor evenconsidered,it seemsmeaningless
to talk about

publicdebate.
vigorous

By severely undercutting a public official's ability to recover
danrageswhen he has been defamed, the Times decision would
seern to reduce the likelihood of retractions since the normal
mitigation incentive to retract will be absent. For example, tle
Times failed to print a retraction as requestedby sullivan even
tlough an Alabama statute provided that a retraction eliminates
the jury's ability to award punitive damages. on tle ottrer hand,
Times was a special caseand the court explicitly left open the
question of a public official's ability to recover damagesif tlere
were a refusal to retract: aB
Whettrer or not a tailure to retract may ever constitute su&
evidence[of ('actualmalice"], there are two reasonswhy it does
not here. First, the letter written by the Timesreflecteda reasonable doubt on its part as to whether ttre advertisementcould
reasonablybe taken to refer to respondentat all. Second,it was
not a final refusal,sinceit askedfor an explanation
on this pointa requesttlat respondent
choseto ignore.
Although the Court did uot foreclosethe possibility of allowing public officials to recover damagesfor a newspaper'srefusal
to retract, its failure to impose such a responsibility represents
a lost opportunity to work out a more relevant theory of the
first amendment. similarly, the courtts failure to require newspapers to print a public official's reply ignored a device which
could furttrer first amendment objectives by making debate
meaningful and responsive.a{ Abandonment of tle romantic
a2
376 U.S. at 266.
43lil. at
286. Retraction statutes have some bearing on enforcing responsive
dialogue. These statutes, common in this country, require tle publisher to .(take
back" what has already been said if damages in a defamation suit are to be
mitigated. U falce statemenLshave been made, and the complainant can couvince
the publisher to retract on tle basis of correct information, such a procedure
certainly serves a deansing function for tle information processi.f's1 3 dissrcsiqp
of the status of retractions after the Tiales decGion, see Note, Vittilication ol the
Reflutation ol a Publis Offcialr So l{env. L. Rev. r?3o, r?4o-43 (rS6Z).
{{ The right of
reply is commonly used i:r Europe and south Anerica, constituting more tban a remedy for defamation since it is available to anyone named
or designatedin a publication. Tbere are esseutially two approacles to tbe right
of reply, one modelled on French law, rvhictr allows ttre reply to contain a statement of the individual's point of vierv, and one on German law, whi& rinrits the
reply to corrections of factual misstatements. For a tlorough study of these
devices, see Donnelly, The Right ol Reply: An alternatiae to an action
lor
Libel, 34 vl. L. Rrv. 867 (rs+8). ff either approach were to be adopted. here,
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view of the first amendmentwourd highlight the importance
of
grving constitutional status to these responsibilitiesof the press.
However, even these devicesare no substitute for the development of a general right of accessto the press. A group that ls
not being attacked but merery ignored will find them of little use.
rndifference rather than hostility is ttre bane of new ideas and
for that malaise only some device of more general applicatiou
will suffice. rt is true ttrat Justice Brennan, *iitiog for ttre court
in Times, did suggestthat a rigorous test for libel in the public
criticism area is particularly necessary where the offending
publication is an "editorial advertisementr,,since ttris is an ,,important outlet for the promulgation of information and ideas by
lersons who do not themsel,aes
haae &6cessto publi,slzingfaci,litiis
- who wish to exercisetheir freedom of speecheuenthough
they
are not rnembersol tke press." {6 This statementleavesus at t}re
threshold bf the question of whetler these individuals - ttre
((nonpress)'5foeuldhave a right of accesssecured.by tle first
amendment: should ttre newspaperhave an obligation to take the
editorial advertisement?As Justice Brennan appropriately noted,
ne\ilspapersare an important outlet for ideas. But currenth they
are outlets entry to which is granted at the pleasure of their
managers. The press having been given the Times immunity to
promote public debate,there seemslittle justification for not enforcing coordinate responsibility to ailocate space equitably
among ideas competing for public attention. And, some quitl
recent shlfts in constitutional doctrine may at last make feasible
the articulation of a constitutionally based right of accessto ttre
media.
B. Ginzburg a. United States: The Implkations ol
The "Com.mercialEtcploi,tatiorftDoctrine
' The Timesdecisionoperateson tle assumption
that newspapers
are fortressesof vigorous public criticism, ttrat assuring tre piess
freedom over its content is the only prerequisite to open and
robust debate. But if the rai,sonilatre of the **s -"d.ia is not
to maximize discussionbut to maximize profits, inquiry should
'

the French method would appear appropriate since assur:uce of debate is the
stated purpose of. Times, suggestiagtbe exchangeof opinion. For a d.iscussion
of

right of reply after Tintes,seego llanv. L. Rav., silpre note
43,at r74S_4I. Ct.
Mills v. Alabama,s8+ U.S. zr4 eg66), discussedpp. *72-fu infra. See also
Pedrick,Freedomol the Pressanil the Low ol z;oeliihe aoaent ieuiseil rronsIationr4gCorumrr,
L.Q.5Sr (rS6+).
{!376 U.S. at 266(euphasis
added).
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be directedto the possibleeffectof sucha fact on constitutional
ttreory. The late Professorv. o. Key stressedttre consequences
which flow from tbe fact that communications
is big business:{0
[A]ttention to the economic aspects of the communicationsindustries serves to emphasizethe fact that they consist of commercial enterprises,not public serviceinstitutions
They sell
advertising in one form or another, and they bait it principally
rvith entertainment. only incidentally do they collect and disseminatepolitical intelligence.
. . . The networks are in an unenviable economicposition. They
are not completelyfree to sell their product - air time. rf they make
ttreir facilities available to those who advocate causesslightly off
color politically, they may antagonize their major customers.

The press suffers from tle same pressures- ((lslyspaper publishers are essentiallypeoplewho sell white spaceon newsprint to
advertisers"; {z in large part they are only processors of raw
materials purchased from others.{8
Professor Key's conclusion- indifference to content follows
from the structure of contemporary mass communicationscompareswell with Marshall Mcrluhan's view that the nature of
the communicationsprocess compels a ('strategy of neutrality.r'
For ilrcl-uhan it is the technology or form of television itself,
rather than the message,which attracts public attention. Hence
the media owners are anxious that media content not get enmeshedwith unpopular views which will undermine the attraction which the media enjoy by virtue of tleir form alone: as
Thus ttre commercialinterestswho think to rendermediauniversally acceptable,invariably settle for ..entertainment',as a
stratery of neutrality. A more spectacularmode of tle ostrichhead-in-sarid
could not be devised,for it ensuresmaximumpervasiveness
for anymediumwhatever.
whether ttre mass media suffer from an instifutional distaste
for controversy becauseof technologicalor of economic factors,
this antipatly to novel ideasmust be viewed againsta background
of industry insistence on constitutional immunity from legally
imposed responsibilities. A quiet truth emerges from such a
study: iudustry oppositionto legally imposedresponsibilitiesdoes
{6V. O. Kev, Punr,rc Ornrrox ewp
Alrlnrceu Dnuocnncc 31&2gr 3g7 (196r).
ar Id, at
37g.
a8Id. at g8o.
{eI[.Nf. Mcl,uann, UrsDlnsr,i$Dnlc
]\ltrorn 3o5 (1964).
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not representa flight from censorshipbut ratler a flight from
points of view. Points of view suggestd,isagreement
and angry

customers
arenotgoodcustomers.

rrowever, tlere is emergingin our constitutional philosophy of
the first amendmenta strain of realism which contrists -uircaty
with the prevailing romanticism. The much publicized .uru of
Gi'nzburga. united states 50containsthe seedsof a uew pragmatic
approach to the first amendment guarantee of free expression.
rn Gi.nzbargthe disseminationof books was held to violate tle
federal obscenity statute not becausethe printed, material was in
itself obscenebut becausethe publications were viewed by the
court ((againsta backgroundof commercialexploitation of erotica
solely for the sake of tleir prurient appeal." sl The books were
purchasedby the reader '(for titillation, not for saving intellectual
content."
The mass communicationsindustry should be viewed in constitutional litigation with the samecandor with which it has been
analyzed by industry members and schorarsin communication.
rf disseminationof books can be prohibited and punished when
tle disseminationis not for any "saving intellectual content,, but
.for
t(commercialexploitationr"
it would seemthat the mass communications industry, Do'Iess at'imated by motives of ,,commercia'l exploitation," could be legally obliged to host competing
opinions and points of view.62 rf the mass media are essentially
businessenterprisesand their commercial nature makes it diffrcult to glve a full and effective hearing to a wide spectrum of
opinioh, a theory of ttre first amendmentis unrealistic if it prevents courts or legislatures from requiring the media to do ttrat
whicb for commercial reasons, they would be otherwise unIikely to do. such proposals only require that tle opportunity
for publication be broadened and do not involve restraint on
publication or punishment after publication, as did Ginzburg
where the distributor of books was jailed under an obscenity
statute eventhough the books themselveswere not constitutionally
50383 U.S..463 (1966).
6r Id. at
466.
52The Ginzbarg ttreory

tbat an overriding commerdal purpose may alter
frst amendment imperatives vis-i-vis legislative power to regulate a particular
area is not new doclrine. For example, the Ginzbarg court cites valentine v.
chrestensen,316 u.S. 5z (rg4z), which upheld an ordinance forbidding the distribution of commercial matter iu the streets when applied to an individual who
had attempted to avoid the statute by printing noncommercirt information on the
opposite side of a commercial handbill.
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obscene.'srn a companioncaseto Ginzburg,JusticeDouglasremarkedtlat the vice of censorship
lies in the substitutionit makes
of "majority rule where minority tastesor viewpointswere to
be tolerated."64 But what is suggested
here is merely that legal
steps be taken to provide for the airing and publication of
"minority tastesor viewpointsr"
not tlat the massmediabe preventedfrom publishingtheir views.
It GinzburgJusticeBrennanobserved:66
[T]he circums]ancesof presentationand disseminationof material
are equally relevant to determining whether social importance
claimed for material in the courtroom was, in the circumstances,
pretenseor reality-whether it was the basis upon which it was
traded in the marketplace or a spurious claim for litigation purposes.
The same approach should be taken in evaluating the protests of

massmedia againstthe prospectof a right to access.rs their
argument- that the developmentof legally assuredrights of
accessto masscommunications
would hinder media freedomof
- ((pretense
expression
or reality"? The usefulnessof Gi.nzburg
lies in its recognitionof the doctrinethat when commercialpurposesdominatethe matrix of expression
seekingfirst amendment
protection, first amendmentdirectives must be restructured.
when commercialconsiderationsdominate,often leading tle
mediato repressideas,tlese mediashouldnot be allowedto resist controlsdesignedto promotevigorousdebateand expression
by cynicalrelianceon the first amendment.
C. Ofice ol Corumunication
ol the tlnited Church
ol Christ a. FCC: A Supportlor the Future?
There are ottrer signsof changein legal doctrine,amongthe
more significantthe recentdecisionin ofice of commani,cati,on
ol the united church ol chri,st u. FCC.66Tn church ol christ,
individuals and orgauizationsclaiming to representthe Negro
communityof Jackson,Mississippi- forty-five percent of the
city's total population- requestedthe FCC to grant an evidentiary hearingto challengetle renewalapplicationof a tele53"The court today appearsto concede
that the materialsGinzburg mailed
were themselvesprotectedby the First Amendment.',3g3 us. at 5oo (stewart,
J., dissenting).
!{ A Book Naued 'John clelaud's
Memoirs of a woman of pleasure',v.
Attorney Generalof Massachusettsr
u.S.4r3,
3S3
427$966) (concurringopinion).
56383US. at
47o.
56359F.zd
994(D.C.Cir. 1966),notedin 8o E-qnv.L. Rsv. 67o(qg6fl.
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vision broadcast licenseein Jackson. The petitioners contended
that the station discriminated against Negroes, both by failure
to give meaningful expressionto integrationist views contrary to
the segregationistposition taken by it and by the relatively tiny
segment of religious programming assigned to Negro churctres.
The commission held ttrat the petitioners were merery members
of the public aud had no standing to claim a hearing since ttrere
was no showing of competitive economic injury or electrical
interference. rifowever,in an opinion which may be t}re harbinger
of a new approach for the whole field of communications, the
court of appeals reversed the commission, radicalry e:panding
the grounds for standing by holding the interests of communit5r
groups in broadcast programming sufEcientto obtain an evidentiary hearing on licenserenewal applications.
The court of appealsrestedits decisionon ttre Fccts (tfairnesst,
doctrine, an administrative creation6?first adopted in 1949 and
later codified in a rysg amendmentto section 3rs of the Federal
communications Act.68 The statute requires licenseesttto afford
reasonableopportunity for ttre discussionof conflicting views on
issues of public importance,', which in operation means that
where a Iicenseehas taken a position he must permit spokesmen
for ttre other side or sides to reply. of course,the defect of the
statute is that, as interpreted, the obligation to provide accessfor
ideas of ttpublic importance" arises only after tle Iicenseehas
taken a position on an issue. By avoiding controversy the ficensee
can evadethe fairnessrule - there is no duty to report the other
side of silence. Beyond this, if the licenseechoosesto violate the
requirements of tbe doctrine by only reporting one side of a
controversS little can be done about it until liceuse renewal.
Formerly not much was done even at the time of renewal since
a refusal to renewis an extremetyharsh penalty. I{owever, groups
and individuals representingtle public now have been authorized
to challenge Iicense renewal in their own right.
Church ol Christ, holding the listener's reaction to programming snfficient to furnish standing to contest license renewal, is
one of the most significant casesin public law in recent years. rt
is unfortunate that the constitutional basis of the case, though
readily discenrible, 'was not made more explicit. The court's
opinion relied on the FCC's Report on Editorializing by Broadcast
57The doctriue was promulgatedby the Fcc
in its Rel,or, on Editorializing
by BroodcastLicensex,rg F.C.C.rz46 (:949).
58+?US.C.
$ srS(a) (rg6+).
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Licensees,the documentwhi& gave 1ife to the commissionrs
"fairness" doctrine. The
court emphasizedprincipally ttre pri-

marystatusof "the 'rightof thepublicto be informed,
ratler

than any right on the part of ttre Government,any broadcast
Iicenseeor atry individual memberof the public to broadcasthis
own particular views on any matter . . . .t !r 6e This statement
wasaccompanied
in tle Reportby citation to two formativefirst
amendmentcases.6o
rt is noteworthythat prior to the promurgationof the Report
the allegedunconstitutionalityof the fairnessdoctrinewas vigorously assertedby industry witnessesin the hearingsbefore the
commission.slTo the challengetlat programmiugstandards
suchas the "fairness"doctrinewereviolationsof the first amendment, the commissionmade remarkswhich are quite pertinent
to the achievementof a healthy symbiosisbetweenthe first
amendmentand modernmasscommunications
media:02
The freedomof spee&protectedagainstgoverrrmental
abridgment
by the first amendmentdoesnot extendany privilege to government licenseesof meansof public communicationsto excludethe
expressionof opinionsand ideaswith which they are in disagreement. We believe,on the contrary, that a requiremeutthat
broadcastlicenseesutilize their fran&ises in a rnaru.erin which
tbe listeuingpublic may be assuredof hearingvarying opinions
on the paramountissuesfacingthe Americaupeopleis within both
ttre spirit and letter of the first amendment.
church ol christ marks tle beginning of a judicial awareness
ttrat our legal system must protect not only tle broadcaster's
right to speak but also, in some measure,public rights in the
communicationsprocess. Perhaps this new awarenesswill stimulate inquiry into the stake a newspaper'sread.ershiphas in the
content of the press. understanding that church ol christ bas
a constitutional as well as statutory basis helps to expose the
distinction typically made between newspapersand broadcast
stations. An orthodox dictum in Judge Burger's otherwise pioneering opinion in church oJ chri,st illustrates the traditional
approach:03
5e 13 F.C.C. zl rz4g, cited
in 359 F.ad at 999 n.5.
ooAssociatedPress v.
United States, 326 U.S. r (r9+S), discussed,pp. 1654_55
slt0t'o; Thornhill v. Alabama, 3ro u.s. 88 (r94o), discussed pp. t648-.4g sulro.
6r Some feeling for the
inteusity of the debate may be gteanea from commissioner Joues'sseparateopinion ou the Reforl. 13 F.C.C. at r2S9.
62Id. at v56.
63359 F.ed at
roo3.
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A broadcaster
seeksand is grantedthe freeand exclusiveuseof
a limited aud valuablepart of the public domain;whenhe accepts'
that franctriseit is burdenedby enforceablepublic obligations.
A newspaper
canbe operatedat ttrewhim or capriceof its ownersl
a broadcaststationcanuot.
But can a valid distinction be drawn between newspapersand
broadcastingstations, witl only the latter subject to regulation?
rt is commonly said that becausethe number of possible radio
and television licensesis limited, regulation is the natural regimen for broadcasting..a Yet the number of daily newspapersis
certainly not infinite 66and, in light of the fact that there are now
tlree times as many radio stations as tlere are newspapers,ttre
relevance of this distinction is dubious. Consolidation is ttre
establishedpattern of ttre American pres! today, and the need
to developmeansof accessto the press is not diminished because
the limitation on the number of newspapersis causedby economic
rather than technologicalfactors. Nor is tbe argument that ottrer
newspapers@n always spring into existence persuasive-the
ability of individuals to publish pamphlets should not preclude
regulation of mass circulation, monopoly newspapersany more
than the availability of sound trucks precludes regulation of
broadcastingstations.
rf a contextual approachis taken and a purposive view of ttre
first amendmentadopted, at some point the newspapermust be
viewed as impressedwith a public servicestamp and.hence under
au obligation to provide space on a nondiscriminatory basis to
representativegroups in the community.Gsrt is to be hoped tlat
an awarenessof the listener's interest in broadcastingwill lead to
an equivalent concernfor the reader'sstake in the press,and that
first amendmentrecognition rvill be given to a right of accessfor
&e protection of ttre reader, the listener, and tle viewer.
V. Iupr-prwnNTrNc e Rrcgr or Accrss To rEE prsss
. The foregoing analysishas suggestedttre necessityof rethinking first amendment theory so that it wiu uot only be effective
in preventing governmental abridgment but will also produce
"" See Relort on Editorializing
by Broad,costingLicensees,r3 F.C.C, n46, tz57

(rg+o).

ut .Seep. 1644 & aote ro suprl.
60I'his is reminiccent of Professor

chafee's query as to whether the nonopoly
Dewspaper ought to be treated like a public utility. contrary to my position,
however, he concluded that a Iegally enforceable right of access would not be
feasible. z Z. Calirnn, Gowruurr,lr awo Mess Couarrn-rsrroNs 624_50 (rS+l).
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meaningfulexpressiondespitethe present,or poteutialrepressive
effectsof ttre massmedia. rf the first amendmentcan be so
invoked,it is necessaryto examinewhat machineryis available
to enforcea right of accessand what boundslimit &at right.
A. Iudicial,Enlorcement
one alternativeis a judicial remedyaffordingiudividualsand
groupsdesiringto voice views on public issuesa right of nondiscriminatoryaccessto the communitynewspaper.This right
couldbe rootedmostnaturallyin the letter-to-the-editor
column6?
and the advertisingsection.That pressureto establishsuch'a
right existsin our law is suggested
by a numberof casesin which
plaintiffs have contended,albeit unsuccessfully,
that in certain
circumstances
nelvspaperpublishershavea commonlaw duty to
publish advertisements.In these casesthe ad,vertisersought
nondiscriminatoryaccess,subjectto even-handed
limitationsimposedby ratesand space.
Althoughin noneof thesecasesdid ttre newspaperpublisher
assertlack of space,ttre right of accesshas simply beendenied.os
The drift of the casesis that a uewspaperis not a public utility
and ttrus has freedomof action regardlessof the objectivesof
the daimant seekingaccess.one casehasthe distinctionof being
the only Americancasewhich has recognizeda right of acc.ss.
ln uhlman u. sherman's a\ ohio lower court held that the
dependence
and interest of the public in the communitynewspaper,particularlywhenit is the only one,imposesthe reasonable
demandthat ttre purchaseof advertisingsnouldbe opento membersof the publicon the samebasis.
6" rn lvall v. world Publishing
co., 263 p.zd roro (okla. 1953), a reader of the
Tulsa World contended that the newspaper'sinvitation to its readers to submit
letters on matters of public importance was a contract offer from the newspaper
whi& was accepted by submission of tbe letter. The plaintifr argued th"i, by
refusal to publish, the newspaperhad breached its contract. Despite the ingenuity
of the argument, the court held for defeudant. Note, hovever, that a first "..odment argument was not made to tie court.
osShuck v. Carroll Daily Herald,
zr5 fowa v76, 247 N.W. 8r3 (rSlf ); J.f.
Gordon, Inc. v. Worcester Telegram publisbing Co, 343 Mass. r4-2, r77 N.E.zd
586 (rg6r); MacL v. Costello,3z S.D. Srr, r43 N.W.95o (rSrg). These cases
do not consider legislative porver to compel accessto the press. other caseshave
denied a common larv right but have suggestedttrat the ar." is a permissible one
for
legislation. Approved Personnel,rnc. v. Tribune co., r77 so. zd
7o4 (tr'la. rg6s);
Friedenberg v. Times Publishing Co., rfo La. 3, -,27 So. g+S (rS3oj; h re Li,io
lvohl, Inc., 5o F.rd 254 (E.D. MicI. r93r); poughkeepsie Buyiag Service, Inc.
v. P-ougbkeepsie
Nervspapers,Inc., zo5 Misc. 9gz, r3r N.y.S.zd 5r5 (Sup. Ct. igS+).
oezr Obio N.P. (n.s.)
225,3r Ohio Dec. S+ (C.p. r9r9).
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But none of these casesmentions first amendment considerations. wbat is encouragingfor the future of an emergent right
of accessis that it has been resisted by relentlessinvocation of
the freedom of contract notion tlat a newspaperpublisher is as
free as any merchant to deal with whom he chooses-?oBut the
broad holding of these commercialadvertising casesneed not be
authoritative for political advertisement. rndeed, it has long
been held that commercialadvertising is not the t5pe of speech
protected by the first amendment,?land hence even an abandoument of the romantic view of the first amendmentand adoption
of a purposive approachwould not entitle an individual to require
publication of commercialmaterial. rlowever, at tbe heart of tle
first amendment is political speech. fn this area of speech, a
revised, realistic view of t.he first amendmentwould permit the
encouragementof expressionby providing not only for its protection after publication but also for its emergenceby publication.
The constitutional interest in ((uninhibited,,, ,,robust,, debate,
expressedanew in, Ti'mes, supplies new impetus for recoguition
of a right of access for political and public issue advertising
generally.
Nevertheless,courts in two fairly recentcilsres
have refusedto require tle publication of political advertisements.TnMid-west Erectric Caoperatiae,Inc.a.West Teras Chamberol Commercerzarr
electricai cooperative,a member of the chamber,had tendered an
advertisementto be placedin the chamber'smagazine. The chamber refused to publish tle advertisementbecauseit was "contrary
to the policies of the organization," but it offered to publish it if
"any presentation of political or economicphilosophy"
contrary
to the chamber's policies were omitted. The court refused to
require publication, rejecting the cooperativetscontention that,
although the chamber had the right to choosewhat to print, the
right was to be enforcedby a rule of reasonableness.The candor
of tle censorship requirement in Mi.d-west highlights an area
where groups and individuals are at the mercy of censorsrutrcheckedbecauseof a romantic view of ttre first amendment. On
ttre other hand, even if a realistic view of the first amendment
had been adopted by the court, application of a contextual approach might not have dictated an enforcement of a right of
".
ooSee, e.g., Shuck v. Carroll Daily Herald, zr5 Iorva
n76, 247 N.W. gr3

(rssr).

'r See Deaelopments in the Lou-Deceptiae
'ooi, to27-38 (rg6Z).
72
369 S.W.zd842 (Tex. Ct. Civ. App. 1963).
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accesssincethe mediumwas not a newspaper,but a magazine,
an<ithe scopeof its impacton the communitywasapparentlynot
great.
The secondcase,Lord a. lVinchesterStar,Inc.,,spresentedan
evenmore compellingsituationfor recognitionof a first amendment right of access.A Bostonattorney,residingin winchester,
trfassachusetts,
took a positionon a local matter ad.verse
to that
taken by the newspaperin town. Althoughthe newspapergave
spaceto its side of the coutroversy,it refusedto publish Mr.
Lord's letter to ttre editor-hence debatein the only available
local forum was effectivelycut off. Lord petitionedthe superior
court for a writ of mandamusrequiringthe editor to publishhis
letter. The writ was deniedand the supremeJudicial court of
Massacbusettsaffirmed. Lord appealedto the united states
supremecourt which dismissedfor rvant of jurisdiction and,
treating the appealas a petition for certiorari,deniedcertiorari.
Plaintiff wasunableto provokea singlecourt to write an opinion,
illustrating the lack of recognitiongiven to the reader'sinterest
in "freedomof the press." Althoughttresec:xeswould augur ill
for judicial creation of a constitutionallyrecognizedright of
access,
it must be notedthat the interdependence
of free access
and a free presswas neitherarguedto the courtsnor considered
by them.
The courts could provide for a right of accessother tran by
reinterpretingthe first amendmentto provide for tle emergence
as well as the protectionof expression.A right of accessto the
pagesof a monopolynewspapermight be predicatedon Justice
t'public function" theory which
Douglas'sopen-ended
carried.a
majority of the court in Euansa. Newton?aSucha theorywould,
demanda rather rabid conceptionof "state action," but if parks
in private hands cannot escapethe stigma of abiding ,,public
characterr"it wouldseemttrat a newspaper,
whichis the common
journal of printed communicationin a community,could,not
escapettre constitutionalrestrictionswhich quasi-publicstatus
invites. rf monopolynewspapersare indeedquasi-public,tleir
refusalof spaceto particularviewpointsis stateactionabridgiug
expressionin violation of even the romantic view of ttre first
amendment.T6
"3346 Mass.
764, tgo N.E.zd 8?s (rg6l), appeal ilismhsedond cert. ilenbil,
376U.S.zzr (1964).
?a382U.S.296 (1966).
?5Cl. Marshv. Alabana,3e6
US. 5or (1946).
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B. A StatutorySolution
Another,and perhapsmoreappropriate,
approachwouldbe
to securethe right of accessby legislation. A statute might
impose tle modest requirement,for example,ttrat denial of
not be arbitrary but rattrerbe basedon rational grounds.
.access
Al&ough somecimeshaveinvolveda statutory duty to publish,?s
a constitutionalbasisfor a right of accesshas never been considered. Tn Clzronicle& GazettePubli.shingCo. u. Attorney
General,?'legislationlimiting the rates for political advertising
to the rateschargedfor commercialadvertisingwas held constitutional by the SupremeCourt of New Hampshire.fn upholding
the statute Justice Kenison stated:78 ('ft is not necessaryto
considerttre extentto which suchregulationmay go but so long
as it doesnot involve suppressionor censorship,the regulation
of newspapers
is as broad as ttrat over . . . private business.,t
This decisionis consistentwitl a view of ttre first amendment
which permits legislationto effectuatefreedom of expression,
although ttre court did not uphold ttre statute on a theory of
constitutionalpower to equalizeopportunitiesfor expression.
However,in a dissentiugopinion Chief JusticeMarble pointed
out ttrat the ('realpurpose"of the statutewas to provide for an
'(economicalmeansof
[political] advertising,,rather than to
counteractthe dangersof bribery. Althoughdearly not put forth
for this purpose,To
Chief JusticeMarble's intriguing analysisof
the legislativeintent is consistentwith an access-oriented
view of
t}'e first amendment-limiting the amountthat can be charged
for political advertisingprovidesequal opportunitiesof access
for political candidatesand viewsnot buttressedby heavyfinancial support.
Justice Kenison,writing for the court in Chronicle,thought
t0 Belleville Advocate Printing Co. v. St. Clair Couuty,
336 IU. 35g, 16g N.E.
3rz (tgzg); Lake County v. Lake County Publishing & Printing Co., zgo Ill.
243, n? N-E. +Sa (rgrZ) (dictum) (statute setting rates ctrargeable for offinial
notices imposed no duty to publish); Wooster v. Malaska County, rzz lowz
3oo, 98 N.W. ro3 (rgo+) (dictum) (newspaper had no duty to publish and legislature could not impose one).
'"
94 N.EI. r48, 48 A.zd +?8 (rg+6), s.ppedtrilismisseilr3zg U.S. 6go (rg+D.
78Id- at rS3,
48 A.zd at 482.
7e I surmise that Chief
Justice Marble ofiers this view of tle statute because
he believes the legislative interest in equalizing opportunities for political advertising is outweighed by ttre publisher's freedom of contract. whether he would
think the statute unconstitutioual if it were defended on a theory that states have
power to provide for "freedom of the pressr" so loug as they do not espressly
inhibit it, is arguable,
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that the legislature'sfailure to compelsomemeixureof accessto
ttre pressmadeit an easycase:s0 t'The presentstatutedoesnot
compelthe plaintiff or any otJrernewspaperto acceptpolitical
advertising." This remark at least leavesopenttre validity of a
statuterequiringaccessfor political advertising.However,such
a statute was given explicit judicial considerationin cornmonwealth a. Boston Transcri,ptCo.,r, where the elegantand now
vanishedBostonEaeningTranscriptwas chargedwith violation
of a statute requiringnewspapers
to publish ttre findingsof the
state minimumwagecommission.The court struck ttre statute
down on a freedomof contracttheory, the opinionbare of any
mentionof free expressionproblems.Althoughit was not until
r9e5 that, Justice sanford observedfor the uuited states supremecourt that freedomof presswashiddenin the underbrush
of the fourteenthamendment,s2
failure to discussfreedomof the
pressin r9z4 is probablynot pardonablesincethe supremeJudicial Court ignoreda provisionin the Massachusetts
constitution
prohibitingabridgmentof freedomof thepress.
But tle Massac-husetts
court in Boston Transcripf stopped
short of suggestingtlat any statutorycompulsionto publishwas
an invasion of freedomto contract. Rather, tle case dearly
implies that someregulationin this area is permissible.But it
did find one of the constitutionaldefectsof the statuteto be tle
fact ttrat no legitimatestateinterestwasservedby the restriction
on the publisher.The court wasconvincedtlat evenwitlout the
statutethe minimumwageboardwould "have ampleopportunity
to print its noticein ottrernewspapers
tban tlat publishedby tbe
defendantat the statutoryprice.,'83This lesspressingneedfor
publicationcontrastswith the more compellingstate interest in
equalizingopportunitiesto rea& tle electoratepresentedin
chronicle and the interest in accesspresentedby the contemporary characterof ttre massmedia,illustrating the importance
of a contextualapproach.
Anottrerthreadcommonto tle chronicle and,BostonTranscript
caseswas the concernof both courtswith ttre increasedrisk of
oug{ N.E. r48, rS2-S3,4S A.ed
478,48r (rS+6). Another important aspect
of the case wrs the court's answer to the argument that regulatiou of potikcal
advertising rates in the press, without corresponding regulation of other advertising facilities such as job printing aud billboard adverGing, was unconstitutioually
discriminatory: 'Tt, is sufrcient aDsrver to this argument that the .state is not
bound to cover the whole field of possible abuses.", IiI. at r5z, 4g A.zd at
4gr.
8r 249 Mass.
4?7r t44 N.E. 4oo (rge+).
82 Gitlow v. New York,
268U.S. 6Sz (rSz5).
83e49Mass.
47?,48$ r44 N.E. 4oo,4o2 (rSz+).
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Iibel litigation if a duty to publish were compeuedby statute.
rn chronicle tle majority did not find the objectionfatal, but
chief JusticeMarble relied specificailyon it in his dissent; in
Boston Transcri.p,fat least one reasonfor invalidation of the
statutewas the fear tlat the publishermight be exposedto libel
by the
f,itt. However,ttre treatmentof editorialad.vertisements
Times court substantiallyreducesttre risk of the publisher's
Iiability for defamation.Furthermore,the statute granting tbe
right of accesscould provide ttrat t.hepublisher*o.la not be
held for Iibel for publishinga statementunder the statutory
mandate.s*
A recentunited statessupremecourt case,
Mills a. Alabatna,s.
placesnew significauceon opportunityfor reply in the pressaud
tlus providesby implicationnew support for a statutory right
of accessto the press. rn Mi,ll,s,as in crzronicle,tle state legtslature had regulatednewspapers
under a state corrupt practices
88
act. The Alabamastatute madeit a criminal offenseto electioneeror solicit votes"on ttre day on which the electionaffecting
suchcandidatesor propositionsis beingheld." Tbe Birmingham
Post Eerald, a daily newspaper,carried a very strong editorial
ur$ng the electorateto adopt a mayor-councilform of government in place of the existingcommissionform. The editor of
the newspaper,
who had written the editorial,was arrested,on a
charge of violating the statute. The trial court sustaineda
demurrerto the complaint,but ttre supremecourt of Alabama
reversedon ttregroundthat reasonable
restrictionof ttre pressby
the legislaturewaspermissible.
rn reversingttris decision,Justice Black's opinion for the
supremecourt was basedon ttre familiar conceptthat ttre press
is a kind of constitutionallyanointeddelensorf.d.ei.f.or democ87
racy:

The constitution specifically selected the press, whi& includes
not only nerespapers,books, and maga"ines, but also humble
Ieaflets and circulars . . . to play an important role in the discussion of public affairs. Thus the press serves and was designed
to serve as a powerful antidote to any abusesof power by gov8{fn Farmer's
Educ.& Cooperative
Unionv. WDAy, Inc,,36oU.S.525(rSSg),

a station was held not liable for tle defamatory utterance of a candidate exerciJng
his right to speak under tle Federal Commuuications Act of 1934, U.S.C. g gri
+Z
(Supp.V, rS6+).
85384 U.S. zr4 g966).
86Af,A.Coos tit. r?,
S 28S (rgS8),
87384 US. at zrg.
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ernmentalofficialsand as a constitutionallychosenmeansfor
keepingofficialselected
by thepeopler.rpon.ibl.to all thepeople
wbomtbeywereselected
to serve.
Mr. JusticeBlack obsenrestlat insofar as the Alabamastatute
is construedto prohibit the pressfrom praisingor criticizing ttre
government,
it frustratestle informingfunctionof tle press. But
all this is familiar theory. what makesthe Mil,tscasesomethiog
of a departure,and in its own way quietly original, is an interesting commentaryby Justice Black. rn rebutting Alabama's
claim that ttre legislature'saim wtrsa constitutionallypermissible
one- to purge tle air of propagandaand induce momentary
reflectionin a brief period of tranquility beforeelectionday Justice Black suggestedthat this argumentfailed on its own
terms since "last-minute" chargescould be made on tbe day
before electionand no statutory provisiouhad been made for
effectiveanswers:88 "Becausethe law preventsany adequate
reply to tlese charges,it is wholly ineffectivein protectingtle
electorate 'from confusive last-minute &arges and countercharges."'
This statementsuggestsa substitution of the sensitivequery
"Does the statute prohibit or provide
for e4pression?t,
for ttre
morewoodenand formal questionr(Doesthe statuterestrainthe
press?" rt is of courseclear that Mills did not grant a constitutionally endorsedstatus to legislativeor judicial provisions
conferringa right of accessto assuredebate.euite ttre contrary,
JusticeBlack prefacedhis discussionof the significanceof lack
of opportunityto reply to "last-minutett&argeswith ttre remark
tlat the statetsargumentaboutthe reflectiveintent of the statute
is illogical"euenil it wererelevantto the constitutionalityof ttre
law." But it is the writer's contentiontlat the existenceof
adequateopportunity for debate,for chargeand countercharge,
is an extremelyrelevantconsiderationin any determinationof
the constitutionalityof legislationin this area. Justice Black,s
inquiry into the pragmaticsof debateis an encouragingstep in
this direction.
Evidenceof an awakeningto a morerealisticview of the first
amendmentcan be found in anotler recent case,Time, Inc. a.
Eill.ss Directly presentedwitl the issue of whether the first
amendmentis alwaysto be interpretedas a grant of pressim88Id,. at zzo.

8e3ssU.S.
sU |:g6tl.
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munity and never as a mandatefor press responsibility, a divided
court extended the Ti,mes doctrine by immunizing newspapers
from Iiability under the New York right of privacy statute unless
tlere is a finding tlat tlle publication was made in knowing or
recklessdisregard of the truth. But in a sensitiveand ttroughtfui
opinion, concurring in part aud dissentingin part, Justice Harlan
protested ttris t'sweepingextension of the principles,, of Thnes,
Iargely becausehe thought an attack on private individuals wzrs
unlikely to create the t'competition amongideas" which an attack
on a public figure might create; the Ei,ttrsituation was tlought
to be an area where the " tmarketplace of ideas' does not function." e0 I would argue tlat the marketplace ttreory will not
function even iu the Tirnes situation without legal imposition of
affirnrative responsibilities. Nonetleless, Justice Harlan,s words
may augur well for the future, as may the attitude extrlressedin
Justice Fortas's dissent,joined in by the chief Justice and Justice
Clark: sl
The courtsmay not andmustnot permit eitherpublic or private
action that censorsthe press. But part of 'his responsibilityis to
preseryevaluesand procedureswhich assuretle ordinary citizen
ttrat &e pressis not abovethe reachof t.helaw- that its special
prerogatives,grantedbecauseof its specialand vital functions,
are reasonablyequatedwith its needsin the performanceof these
functions.
The disenchantment of Justices Har1an and Fortas with the
mindless expansion of. Times disclosesa new awarenessof the
range of interests protected by the first amendment.
constitutional power exists for both federal and state legislation in ttris area. Turning first to the constitutional basis for
federal legislation, it has long been held that freedom of expression is protected by the due process clause of the fourteenth
amendment.ezThe now celebratedsection five of the fourteenth
amendment, autlorizing Congress to ,'enforce, by appropriate
Iegislation" the provisions of the fourteenth amendment,appears
to be as resilient and serviceable a tool for effectuating the
freedom of expressionguaranteeof the fourteenth amendmentas
for implementing the equal protection guarantee. professor cor
has noted ttrat our recent erperience in constitutional adjudicaeolitr. zt
4o7-o1.
sr IiI. at
4zo.
e3 Gitlow v. New York, 268
U.S. 652 (rgz5).
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tion has revealedan untappedreservoir of federal legislative
powerto defineand promotetle constitutioualrights of individuals in relation to state government.sswhen tle consequence
of private eonductis to deny to iDdividualst,heenjoymentof a
right owedby the state,Iegislationrvhichassurespublic capacity
to perform tlat duty shouldbe legitimate.gaAlternativelyrlegislation implementingresponsibilityto provide accessto the mass
mediamay be justified on a theory that the nature of the communicationsprocessimposesquasi-pubtcfunctionson thesequasipublicinstrumentalities.o6
rt is interestingto notet.hatthe late professorMeiklejohn did
not anticipatethe new usestbat the long dormantsectionfive of
the fourteenthamendmentcould be put in order to implement
in a positive mannerthe great negativesof sectionone of the
fourteenthamendment.consequently,he believedthat the only
solutionto what r havestyledthe romanticapproachto the first
amendment
wasby way of constitutionalamend.ment.
Mr. w. H.
Ferry of ttre center for Democraticrnstitutionshas madepublic
ProfessorMeiklejohn'sdespairat tle unintended,result which
had beenwroughtby the frrst amendment- freedomof ttre press
had becomean exclrsefor the controllersof masscommunication
to duck responsibilityand to exerciseby defaultthe samecensorship role which had beendeniedthe government.eo
Mr. Ferry
saysthat shortlybeforehis deathProfessorMeikrejohnproposed,
in an unpublishedpaperfor the center, tlat tle first amendment
be revisedby addingthe following:t?
rn view of ttre intellectualand cultural responsibilities
Iaid
uponthe citizensof a freesociet5r
by the politicalinstitutionsof
self-government,
the congress,acting in cooperation
wittr tle
severalstates and with nongovernmentalorganizationsserving the
same general purpose, shall have power to provide for the intel-

e3 cox, Foreworil: constitutional
Ad.judiration anil the promotion o! Euman
Rights,8o llanv. L. Rr,v.9r (1966). See,e.g., Katzenba& v. Morgan,3g+ U.S,

64r (1966); South Carolinav. Katzenbach,
383 U.S. lor (rg66).
e{ united states v. ?rice,
383 u.s. ?8? (rg66)i united states v. Guest,3g3
u.s. z+s (1966); Bullockv. united states,265F.zd 68g (6rh cir.) (by inplication),
cert. denieilr36o us. sog (rgss) ; Brewer v. Hosie school District No.
46, e3s
F.zd 9r (8th cir. 1956) (by implication). seegenerarlycox, sapronote
93, at rre
r4.
e5Evansv. Newton,
382 U.S. zg6 (rg66); Marsh v. Alabamar326 U.S. 5or
(rg16). Both decisionsfind that private property may become quasi-public
without a statute in extremecases.The court should surely defer to a congressionaldeterminationin an arguablecase.
e6Ferry, supro \ote r7,
o7Id. at gor.
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Iectualand cultural educationof all of the citizensof the united
States.
what is especially interesting about professor Meiklejohnrs
suggestedaddition is tbe depth of its criticism of contemporary
first amendmenttleory. r{owever, it is not necessaryto amend
ttre first amendment to attain the goal of greater accessto the
mass media. r do not think it adventurous to suggest tlat, if
congress were to pilss a federal right of accessstatute, a sympathetic court would not lack the constitutional text necessaryto
validate the statute. rf the first amendment is read. to state
affrrmative goals, congress is empoweredto rearize ttrem. My
basic premise in these suggestionsis that a provision prevendn!
government from silencing or dominating opinion should not be
confusedwi& an absenceof governmentarpower to require tlat
opinion be voiced.
rf public order and an informed citizenry are, as the supreme
court has repeatedly said, the goals of the first amendment,
tlese goals would appear to comport werl witr state attempts
to implement a right of accessunder the rubric of its traditional
police power. rf a right of accessis not constitutionally proscribed, it would seem well within the powers reserved to tle
states by ttre tenth amendmentof ttre Constitution to enact such
legislation. of course,if there were conflict between federal and,
state legislation, the federal legislation would control. yet, the
whole concept of a right of accessis so embryonic that it cau
scarcely be argued that congressionalsilence preempts tle field.
The right of accessmrght be an appropriate area for experimental, innovative legislation. The right to accessproblems of
a small state dominated by a single city with a monopoly press
will vary, for example,from those of a populous state witl many
cities nourished by many competing media. These differences
may be more accurately reflectedby state autonomy in this area,
resulting in a cultural federalism such as ttrat envisaged by
Justice Harlan in the obscenitycases.ss
C. Administratiue Feasibility ol protecting A
Ri,gkt ol Access
rf a right of access is to be recognized, considerations of
administrative feasibility require that limitations of the right be
"EGinzburgv. United States,
3S3 U.S. 465,+gS (rg66) (dissrotiogopirri-;t
Roth v. Ulited States,3S4U.S. 416, Sog<7 (rgSZ) (dissentingopinion).
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carefully defined. The recent caseof oftce of cotnmunication
of the United Church ,g Chri.stv. FCC 0gsuggests,by analogy,

themeans
by whichsucha rigbtof nondiscriminatory
access
can

be renderedjudicially manageable.rn church ol christ the courf
while expandingtle concept of standing, did not hold that every
Iistener's taste provides standing to challenge the applicant in
broadcastlicense renewal proceedings. similarly, the daily press
cannot be placed at the mercy of the collective vanity of ttre
public. church ot' christ suggestsan approactrto give bounds to
a right of accesswhich could be utilized cautiously, but nevertheless meaningfully.
The organizations and individuats requesting standing in
church of chri'st representedthe Negro community in Jackson,
Mississippi, almost balf of the city's population. Therefore, the
court of appeal'sgrant of standing did not hold rlat all thosewho
sought standing to challengethe application for license renewal
were entitled to it. The court held, instead, that certain of the
petitioners could serve as "responsible representatives" of the
Negro community in order to assert claims of inadequate and
distorted coverage.
A right of access,whettrer created by court or legislature,
necessarily would have to develop a similar approadr. One
relevant factor, using Church of Chri,stas an analogue,would be
the degree to which tbe petitioner seeking accessrepresents a
significant sector of the communidr. But this is perhaps not a
desirable test-('divergent', views, by definition, may not command the support of a "significant sector', of the community, and
ttresemay be the very views which, by hypothesis,it is desirabre
to encourage.Perhapstle more relevant considerationis whether
ttre material for which accessis sought is indeed suppressedand,
underrepresentedby the newspaper. Thus, if tlere are a number
of petitioners seeking accessfor a particular matter or issue, it
may be necessaryto give accessto only one. The unimpressed
responseof Judge Burger in Church of Christ to ttre FCC,s
lamentations about tlat enduring tidal phenomenonof the law,
t.he ttfloodgatesr"strikes an appropriate note of calm. 100 ,,The
fears of regulatory agenciesthat their processeswill be inundated
by expansionof standing criteria are rarely borne out.',
utilization of a contextual approachhighlights the importance
of the degree to which an idea is suppressedin determining
f.ra SS+(D.C. Cir. 1966);seapp. r66s46 sulro.
ll_eSe
too359F.edat roo6.
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whethertle right to accessshouldbe enforced.in a'particula^r
case.rf all mediain a communityare held by the sameow:nership, ttre accessclaim has greater attractiveness.This is true
althoughttre variousmedia,evenwhen they do reachthe same
audience,seryedifferentfunctionsand.createdifferentreactions
and expectations.The existenceof competitionwithin the same
medium,on the other hand,probablyweakenstle accessclaim,
ttroughco'npetitionwittrin a mediumis no assurance
tlat significant opinionswill haveuo difficulty in securingaccessto newspaperspaceor broadcasttime. rt is significantttrat tle right of
accesscasesthat havebeenlitigated almostinvariably involve a
monopolynewspaper
in a community.tot
Vf. Corvcr,usror.r
The changingnature of the communicationsprocesshas made
it imperativethat the law showconcernfor ttre public interest in
effectiveutilization of mediafor the expressionof diversepoints
of view. confrontationof ideas,a topic of eloquentaffectionin
contemporarydecisions,demandssomerecognitionof a right to
be heard as a constitutionalprinciple. rt is the writer,s position
ttrat it is opento the courtsto fashiona remedyfor a right of
access,at least in the most arbitrary cases,independentlyof
legislation.rf suchan innovationis judically resisted,r suggest
that our constitutionallaw authorizesa carefully framed right
of accessstatutewhichwouldforbid an arbitrary denialof space,
hencesecuringan effectiveforum for ttre expressionof d.ivergent
opinions.
with the development
of private restraintson free expression,
tle idea of a free marketplacewhereideascan competeon their
meritshas becomejust as unrealisticin the twentiethcenturyas
the economictleory of perfectcompetition.The worrd.in which
an essentiallyrationalistphilosophyof the first amendmentwas
born hasvanishedandwhat wasrationalism.
is now romance.
'o' Ct, e.g.,In ra Louis
IVohI, [rc., 5o F.zd 254 (E.D. Mich. r93r).
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