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Nohc qtdYieut

iludicial-Seleetion Panels:
An Exercise in Futility? Judicial.Selection Panels

By Dorlr L. Salrower

ttc .ctght mosr oueuflcd cen.udates-;;;t#t;;#.."ffi#T;
llanhatten and thi Bronx. I.romt * _..,., ... .:
thcce lt war thought that three Illeettng almoct cu"ry- ritghfiG

l__$_!.,.n:A"V pertod, intcrvtewrng

lnely conccrned wtth thc lmprove-
mant of our Judlclal ptpc€sr cajn
r^rrut th€ rclec$on of the former
over tlre lottrn One mlght ako
query $'hetitrer the devlce of a
rcreenlng penel crn be made func-
ttonel. Thls esrumes that one does
yt .wLrh to do cwu.y wlth party-
domtnated tudlclel conventtonr aI-
togcthcr. Thcre arc uroae who con-
tend tJnt .ttre lcderol systean of
a,ppotntment lr thc ruperior me
end-. produccr Judger of hlgher
quallty.

-Thlr lr e. reasonobte cr(pcct&flotr
wherc eppolntrnGnt! aac haae ly
a puHlo ollclal acoountablc to tllri
peo,ple. Yet the s,ppolnttvc hand
mry sls be nlnerabh to poltttcal
pncrrur. rrd not n€oelm,rlly pdnt
to quelllcrtlou e,t"crc. Stllf lt tr
P*tg ltr"rr r ryrtan wruch prc-
ten& th!/t ttrc publtc ctectr 

-our

tud$r wbcn, ln Lad, tJre c0rotoc tc
prccdalned p Ufrt, wrlret we have
tr.e,ppdotorrurt by e cllquc.of party
ladcnr mt ArccUy rcspwradfc to
tltc putrllc.

Clqh'lrlyr e bctta Judtc{ary
crculd rcnlt firnr wlder u.c of
rcrcentng penek and, ooncvm,lte,nt-
ly, rdogtlon of thelr rscommeqrda-
tl,on1 bV t}osc maldng the ap,polnt-
mGnt!.

. Vltal Faotorr

-.Thc expcrlcnoe of thlr pa,nel tn-
dlcafieg tltat thc wryrkablilty of a
pF-reilestlon pan€l depcnd! on two
ballc taetorr:

- (1]- The oomporlflon of tJre panet
dloufal be a,! brcad-b8rcd a^s- po6-
qlble, lncludtng rcrpr,erenta[i,er
lrvfir ma,Jor county Bar aasocle-
Uong ar well er oomrnunlty or-
ganlzatlonc;

(2) Advanec ptrbllc assura.olce by
perty leadcs (ftad appotndng
authorltler) tlrrt tiey wtil chooci
only lrom Bmong the penel'r rec-
onrmendatloo.g.

In Gll€noc, thlr cntells a, r€lln.
quhhmant of pourcr by thore tn
powcr. Som. peorptc msy fe6l tt t!
unreeligtt to ercpect thlr to take
plaoe. Perhapr thc dey whcn tihc
Ju.dlo{ary lr wtrolly dlvcoed frorr
poll.ttcel lnlucncc 

-can 
bc lcen only

ln the cyel of vlslorarta. But u:i-
lelentLlg publlc tnter.ert end ttre
qllf€_ ol publtclty tocurcd on ewrJt
tudlcl&l ve'clltrcy oan rnEkc that
dey comc rootrgr.

wouldernerge as the nomlnees at
th Democratic Judiclal NominaUng
Conventlon.

from the party leaders that nomlna-
tlonr would be ltmtted to those
apprbvcd b) the panel. Thtr war
not tlrc'case, howcven Ar rubre-
-qucnt cventr proved, the party
leederu lalled to honor ttreti li-
ptftban comrnltmentr.

Desplte thc sour cxperlencc ot
tbr Botetn Commlttee, we agreed
tgrlcrvc bellevlng that such panetr
per{orm e genulne cervlcc to thc
WUlc and the Bar.'The cendldate! camc to ur, onc
by one, each thc embodlment ot
the popular beltet that .,every
lalvyer wantr to be a Judge.',

(Continued)
Hopes were ralsed recenuy for lmprovement ln tlrc pr.occu ot, chooslng our Judses. 11 e3rrv s"pdfr;;derr of thc Nurv yoBK' LAw JoURNAL tearned that a nf"i-.i_lj, imparttal panel hed becn

*1ra:1.31l *:.9"i:Lr^r:: T |9lg"l, i,idil"i serrouon to rcqqrm.nd

that the Reform Democrats kept
thelr commitment to thc panel io
endorse only thoee candldatea thc
panel approved. As it became clear,
no such commltment had been re-
cured from the regularr. It would
tierefore be less than falr to con-
demn them for not tolowlng:-s,
simllar cours6.

fn rbtroapect. disappointment ln
thc ultlmatc efiect of thc recom-
mendettonr of thls panel mlght
nov€ been anticlpated. A prenoml-
netlon rcreenlng pa^trel under the
chalrmanshlp ol Judge Bernard
Boteln wag ret up ln 196g ln con-
nectlon wtth thc unprecedented
number of new Judgeshlpr crcatcd
by thc New York State leglstaturc.
Advdnce assurances were gecured

reveral dozen candldater, tntcnl
flv-clr rev!ry1nq end rrveitrgatlng
thetr-credenHals, thc pancl-faccE
tnc dncdt declslon of choollng
."I"19 thcm ctght who would cerr!thc banncr of ,.prcfene6." Thl
Beform Demoerats had plettged to
cndorse lrom that numbcr-thocc
who would f,U tha thrcc porlfionr.

te! can ttrey not be faulted tor
not. havlr trnlHated e panel ot
the{r oryn or Jolned ln the commtt-
ment to the one.forrmed under the
wi,ng of the Refdrmers ? Tlrc com-
monly understood purpose of ruchpanelr belng to take the Judlclary
out of polltlcal hands, the inferenci
lB tha,t th€ Regular Democratr had
no wish to do so, The faot tl trat
desJ-s for the judictal plums were
made before th€ Demoot€ilo Jud-
clal Nqnlnattng Convecrttoo whlc.h

Fo1rr of dvaluatton, dlccu$ton end
trhcn, cureka-agrcemcnt !

Dorls L. Sascoroer l.o c
lormer presiilent ol the Neu
Yotk ,Wonen,s Bat Acsocf.
dtlon, onil serxeil, ott thc nlne-
tnember Judictal aelccilon
commlttec cliscuasail, tn thls
artl,ctrd.

oaily ratlfled a foleg.on€ corclucloo
amo_ng' thosg ln ilre poll$cal lorwr,
ar f&r as the contest€d varalrder
w,€tro ooncemed.

- On tihe plus slde is tlre fact thet
those who came before'our pen€fl
wer€ almost u,nlformty of the trlgh-
est cailbr€, many of tlre most brll-
Uont scholers of the professlon, our
rcryect€d Jud,ges, our mor6 !uc-
cessful lawyerr.. Il, Uten, orlr
lcresnlng pa,nel dtd no more dun
ofier necognltlon and nsnr gtstur to
tlroge can'dldates tt necommended;
that wonld be enough to Jurtity tt,
ror, ln the, thls mlght leeal to
tlelr ultimate elevetton to tlrc
Bench. Ttre tnhqrent vlrtuo of o
well-constttuted penel tg ttr tend.
-enel !o dlscourage tlre po$tfcel
harck, the medlocrlty, or thc law-
yer whose sole ass.et ts ,,!dends tn
{ie rlght plaoes,"

The question'le how those gcnu.

Thc terk donc, wc went our rc-
r-pectlvc ways,. saflrOed wc had
oone our coneclenilour bert, grail-
ned tlut those choren reflectcd
thelr own- merlt, not thetr party
sendcc; thclr outrtandlng quallO'.
catlon!, not tholr,,conncc$dnl.,,

Mlnorlflo Oonrtilcruil

. There wa! lomc coneldereflon
gtven..thc 

-ldee of Judlctal reprc-
sentetlon for our dtsadvantaged-
thc bleckr, Fuerto Rlcanr and-otner
mlnorltler, at well ar tor e wob-
tully under-representcd maJorlty_
y9m9n. Thc psn6l altcr att,-not irn-
lntentlonally, reflected therc dl.
vergent group!. Truc, too, thet thc
aoclal phllorophy of thc varlour
appllcant! who camc beforc ur pre-
occuplcd u! ln lomc mearurc ln our
dellbcreUonr.

. But com.petcncc purc and rlmple,
lhee-r rvorth undlluted by poltticai
Ilvolvement remalned our unal-
terable guldepoats.

It murt be tald to thelr crcdlt
(Cortlnrpit on pogc g, oofumn 6l

'':. .

The qnrrmerlca.l tttvlsl,on of rrot€!
a/mong the ilelegaltes to the Demo-
crattc Judlctal Nomtnsilng Oon-
ventlon .ctrlcUy on tntra-paity po-
lltlcal llnes, Regularr v. ndorrn-
!r!, made lt obvtous urat ttre Rc-
tormers' efrort to change the coure
of Judlclal power poltucs on the
lt&tre Supr€me Oourt l4rel War
hopeleso, of least thls flme around.
- fs thero e lesson to be learned
Iro-p^ thlr experlence? Doec the
Judlctal pre-sel€cilon panel oficr o
vraDle meaJrs of echletlng e better
Judlclary ?

Dfucourage ilre Hack


