
 

 

 

November 6, 2024 

Michael A. Simons, Chair  
Commission on Prosecutorial Conduct  
St. John’s University 
8000 Utopia Parkway 
Queens, NY 11439  

 

Re:  Comments to the Revised Proposed Operating Rules and Procedures  
 

Dear Chair Simons:  

The New York State Association of Criminal Defense Lawyers 
(NYSACDL) raises the following concerns in response to the revised 
Operating Rules and Procedures (herein the “revised proposed rules”) 
published on October 2, 2024, by the New York State Commission on 
Prosecutorial Conduct (CPC). 

NYSACDL is a statewide organization of criminal defense attorneys, 
representing over 1,700 private attorneys and public defenders who practice 
in courthouses in all parts of New York State and at all levels of the court 
system. NYSACDL is a New York State affiliate of the National Association of 
Criminal Defense Lawyers, a professional bar association founded in 1958 that 
has over 40,000 affiliated members. 

1. CPC’s Jurisdiction Should Extend to Former Prosecutors. The 
Revised Rules have not Clarified the Position of the CPC  

During the initial commentary period, NYSACDL, among others, raised 
concerns that the proposed rules were ambiguous as to whether CPC’s 
jurisdiction extends to former prosecutors. CPC declined to address this issue 
in the revised rules. Instead, CPC simply stated in Comment 3: “The comment 
was reviewed by the commission and no amendment was determined to be 
necessary.” We reiterate our concerns that the proposed rules are ambiguous 
and ask CPC to clearly state that the definition of prosecutor includes former 
prosecutors.  

 Without such clarity, we are concerned that the CPC may not fulfill its 
full jurisdictional responsibilities under the enabling statute, Judiciary Law 

PRESIDENT 
STEVEN B. EPSTEIN, GARDEN CITY 
PRESIDENT-ELECT 
JESSICA A. HORANI, MANHATTAN  
FIRST VICE PRESIDENT 
KEVIN M. STADELMAIER, BUFFALO 
VICE PRESIDENTS 
JOHN INGRASSIA, NEWBURGH 
SEYMOUR W. JAMES, JR., MANHATTAN 
ALAN S. LEWIS, MANHATTAN 
JILL PAPERNO, ROCHESTER 
CLAUDIA TRUPP, CRAGSMOOR 
SECRETARY 
GRAINNE E. O’NEILL, BROOKLYN 
TREASURER 
SAMUEL BRAVERMAN, MANHATTAN 
 
DIRECTORS 
MICHAEL T. BAKER, BINGHAMTON 
STEPHANIE BATCHELLER, ALBANY 
JACQUELINE E. CISTARO, MANHATTAN 
XAVIER R. DONALDSON, MANHATTAN 
DREW DUBRIN, ROCHESTER 
RANDALL INNIS, SUFFERN 
KENDEA JOHNSON, MANHATTAN 
JESSICA KULPIT, BUFFALO 
LEANNE LAPP, CANANDAIGUA 
LINDSAY LEWIS, MANHATTAN 
GREG LUBOW, TANNERSVILLE 
NATHANIAL Z. MARMUR, MANHATTAN 
NOREEN MCCARTHY, KEENE VALLEY 
MICHAEL MCDERMOTT, ALBANY 
DONALD M. THOMPSON, ROCHESTER 
ANDRE A. VITALE, JERSEY CITY 
SHERRY LEVIN WALLACH,  
                               WHITE PLAINS 
 
PAST PRESIDENTS 
LAWRENCE S. GOLDMAN, MANHATTAN 
PAUL J. CAMBRIA, JR., BUFFALO 
JACK T. LITMAN, MANHATTAN 
MARK J. MAHONEY, BUFFALO 
DAVID L. LEWIS, MANHATTAN  
WILLIAM I. ARONWALD, WHITE PLAINS 
THOMAS F. LIOTTI, GARDEN CITY 
IRA D. LONDON, MANHATTAN 
JEANNE E. METTLER, COPAKE 
MURRAY RICHMAN, BRONX 
GERARD M. DAMIANI, NEW CITY 
MARVIN E. SCHECHTER, MANHATTAN 
KATHRYN M. KASE, HOUSTON, TEXAS 
RUSSELL M. GIOIELLA, MANHATTAN 
JAMES P. HARRINGTON, BUFFALO  
RICHARD J. BARBUTO, GARDEN CITY 
MARTIN B. ADELMAN, MANHATTAN 
JOSHUA L. DRATEL, MANHATTAN 
RAY KELLY, ALBANY 
DANIEL N. ARSHACK, MANHATTAN 
LISA SCHREIBERSDORF, BROOKLYN 
CRAIG SCHLANGER, SYRACUSE 
GEORGE R. GOLTZER, MANHATTAN 
KEVIN D. O’CONNELL, MANHATTAN 
RICHARD D. WILLSTATTER,  
                                         WHITE PLAINS 
BENJAMIN OSTRER, CHESTER 
AARON MYSLIWIEC, NEW YORK 
WAYNE C. BODDEN, BROOKLYN 
ANDREW KOSSOVER, NEW PALTZ 
JOHN S. WALLENSTEIN, GARDEN CITY 
ROBERT G. WELLS, SYRACUSE 
LORI COHEN, GREENPORT 
TIMOTHY W. HOOVER, BUFFALO 
ALICE FONTIER, MANHATTAN 
BRIAN MELBER, BUFFALO 
YUNG-MI LEE, BROOKLYN 
 
EXECUTIVE DIRECTOR 
JENNIFER CIULLA VAN ORT, ALBANY 
 



 

Section 499. The Rules should make explicit that the CPC’s mandate to consider complaints 
concerning any alleged misconduct by a prosecutor means conduct that occurred in the 
course of that attorney’s employ as a prosecutor – whether or not he or she remains in that 
role at the time of the complaint. We believe that Section 499’s use of the term “prosecutor” 
clearly includes former prosecutors. An example in support of our position is the statutory 
requirement that the CPC’s administrator not be “a prosecutor,” since one could not be the 
administrator and a current prosecutor at the same time.    

            In addition to being inconsistent with the broad meaning of “prosecutor” throughout 
Section 499, if CPC were to limit its jurisdiction to current prosecutors, it would completely 
undermine the law’s clear purpose and remove from CPC’s scrutiny many of the most 
egregious types of prosecutorial misconduct. As is now well documented, the misconduct of 
withholding Brady material has caused numerous wrongfully convicted defendants to spend 
years and even decades behind bars. In these cases, it is the ongoing concealment of 
exculpatory evidence that continued, prolonged, and exacerbated the initial misconduct — 
often well after the offending prosecutor has left office. Among many other cases, we note 
the CPL Art. 440 dismissals of convictions in People v. Jabar Washington (Kings County 
Indictment 2585/1996), on July 12, 2017, 21 years post-conviction, and People v. Bell, Bolt 
and Johnson, 71 Misc. 3d 646 (Queens Co. Supreme Court, 2021), following the 
defendants ’22 years of incarceration. To send a message to miscreant prosecutors that 
they can insulate themselves from CPC scrutiny by prolonging the cover-up of the initial 
misconduct until they have moved on to other employment, may provide incentive to 
continue the concealment.   

 Our position is consistent with the legislative history of the statute creating the CPC, 
Section 499, which includes the publicly available video recordings of the joint legislative 
hearing, the Assembly and Senate debates, as well as the Assembly vote, which manifests 
a clear intent by the Legislature to include former prosecutors in CPC’s jurisdiction. In fact, 
during the debate, numerous Legislators repeatedly expressed their support for the CPC, 
as it was expected to consider scores of misconduct in scores of decades-old New York 
cases that had never been addressed, including those involving former prosecutors.  

 For example, Assemblyman Charles Barron explicitly noted: “We had a Brooklyn 
DA… prior to Brooklyn D.A. Thompson, that Brooklyn DA, prior to him wrongfully convicted 
countless, countless people… This Commission will hold people like him accountable.” 
(referring to the former D.A.) No Assemblyman objected to his comments. 

 Limiting the CPC’s jurisdiction to current prosecutors would violate the enabling 
legislation, as well as the intent of the statute’s drafters and the Legislature that enacted it. 
Furthermore, it would allow the grievance committees to continue their practice, for the most 
part, of failing to hold accountable even the worst offending prosecutors, the very concern 
that led to the CPC’s creation in the first place. We therefore reiterate our request that the 
rules be amended to clearly state that CPC’s jurisdiction includes former prosecutors.  
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2. CPC’s Revised Rules Should Include Standards  

 During the initial commentary period, NYSACDL objected because the proposed 
rules did not contain any standards. We believe that the lack of standards could lead to 
arbitrary and inconsistent handling of complaints and recommendations for sanctions. CPC 
declined to address this issue. See Comment 45.    

 We request that the CPC reconsider and include clear and unambiguous standards 
in either the Operating Rules and Procedures or the guidance documents. We believe that 
this is especially critical in the initial review of complaints by members of the staff, for the 
imposition of sanctions, and for notice to complainants. The inclusion of standards will 
provide clear guidance to staff and serve to reduce or eliminate inconsistency and the 
potential for even the appearance of arbitrary decision making.    

 Specifically, we request that either the rules or guidance document include standards 
for the following sections: §10400.2, Processing of Complaints; §10400.3, Investigation 
Procedures; §10400.4, Formal Complaint Process; and §10400.5, Final Disposition.  

 Most importantly, we request that standards be promulgated as to the manner in 
which investigators commence and handle preliminary investigations, as this initial 
screening is a critical stage of the process and will determine which complaints are denied 
outright and which are further investigated.  

3. Automatic Investigation of Judicial Findings of Misconduct 

NYSACDL had raised the issue of whether there should be an automatic investigation 
into judicial findings of misconduct. The proposed rules did not address this issue. See 
Comment 35. We urge CPC to include such requirement in the proposed rules or in the 
guidance documents. In our experience, a judicial finding of misconduct is rarely issued 
unless a prosecutor has engaged in blatant, egregious, and documented misconduct. 
Further, the evidence of that misconduct is already a matter of record. Any such finding 
should mandate an automatic investigation by CPC to determine if disciplinary action is 
warranted.  

4. Misconduct Includes Being Unfit to Hold Office or Otherwise Unqualified  

In Comment 24, CPC stated that “two commentors requested that the commission 
not investigate complaints regarding a prosecutor’s “qualifications” and “fitness to perform.” 
In response, CPC stated that the request was reviewed and “accepted.”  

 We object to the CPC excluding from its review complaints that a prosecutor was 
unqualified or unfit to hold office. First, those terms are ambiguous and might include a 
variety of misconduct that should be considered by CPC. A prosecutor might be “unqualified” 
because he allowed his bar license to lapse and continued to appear in court, or because 
he engaged in dishonest or illegal conduct, rendering him unqualified and unfit to hold office. 
Both of these terms are too vague to provide guidance and create an unintended arbitrary 
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loophole. A prosecutor’s fitness to perform could span a broad spectrum of conduct, ranging 
from those arising from personal issues to blatant misconduct in the performance of his 
responsibilities as a prosecutor. There is no basis in the statute to exclude such conduct 
from CPC’s review.  

 We note that Rule 8.4(b) of the Rules of Professional Conduct expressly prohibits an 
attorney from “engag[ing] in illegal conduct that adversely reflects on the lawyer's honesty, 
trustworthiness or fitness as a lawyer. Comment 24 would seem to exempt such clear 
misconduct from CPC’s authority to investigate.   

 We request that CPC either reverse its position refusing to investigate these types of 
complaints, or clarify its comment to provide more specificity as to what conduct it would 
exempt. As it stands, the comment appears to create an arbitrary exemption for conduct 
expressly prohibited by the Rules of Professional Conduct.  

5. CPC’s Jurisdiction is Not Limited to Specific Instances of Misconduct.   

 We object to CPC’s position that it will only review specific instances of misconduct. 
See Comment 36. It is a short-sighted view that would curtail the goals of the enabling 
legislation, which included no such limitation. It also fails to recognize the policies in many 
prosecutors ’offices that lead to and perpetuate repeated examples of misconduct. 

For example, many egregious Brady violations which have recently come to light 
resulted from an office-wide practice that shielded such evidence from the trial prosecutor, 
or otherwise instilled a policy and mindset of not disclosing exculpatory evidence. This 
includes Batson issues in which prosecutors were instructed to routinely strike all black 
jurors in accordance with a circulated checklist. To exclude CPC’s jurisdiction review 
whether a District Attorney or his supervising attorneys created and furthered an atmosphere 
or policies where such misconduct was encouraged, rewarded, or expected, is contrary to 
the intent of the Legislature.  

 We note that Comment 36 is inconsistent with the holding by the Court of Appeals in 
People v. Steadman, 82 N.Y.2d 1 (1993), where the defendant’s conviction was reversed as 
a result of an office-wide practice that kept him from being advised of a cooperation 
agreement. The courts thus hold the DA’s Offices accountable for office-wide practices that 
result in a deprivation of a defendant’s constitutional rights, and the CPC should investigate 
such practices and likewise hold those responsible accountable.  

Similarly, Rule 8.4 prohibits a “lawyer or law firm” from engaging in misconduct, 
reflecting an acknowledgement that misconduct may not be limited to individual instances 
and might reflect a pervasive pattern of dealing and office-wide policy.  

 Limiting CPC’s jurisdiction to individual instances, when the misconduct might be the 
result of an office-wide practice or policy, and sanctioned by management, is inconsistent 
with the Rules of Professional Responsibility, as well as the Legislature’s goal. It is also 
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unsupported by the enabling legislation. It will not address the underlying systemic problem 
found in a number of District Attorney Offices.  

Thank you for your careful consideration of these comments. Please contact 
NYSACDL if you have any questions. 

Sincerely, 

 

Steven Epstein 
President 
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