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Judge s Tles to Jewish Leader
Stir Debate in Crown Hts. Casej

By JOSEPH P, FRIED

Experts in judicial ethics say the
judge in the latest case stemming
from the 1991 violence in Crown
Heights, Brooklyn, need not step
down in response to a defense charge
that he has a conflict of interest.

But one expert also said last week
that the judge should consider recus-
ing himself because of the “public
passion’’ surrounding the case.

The judge, David G. Trager of
Federal District Court in Brooklyn,
is presiding over a new prosecution
of Lemrick Nelson Jr., 19. The Jus-
tice Department recently charged
Mr. Nelson with violating the civil
rights of Yankel Rosenbaum, the Ha-
sidic scholar who was fataily
stabbed during the four days of vio-
lence that engulfed Crown Heights in
August 1991,

Mr. Nelson is accused of inflicting
at least one of the four stab wounds
that killed Mr. Rosenbaum, 29. The
civil rights charge was brought two
years after Mr. Nelson was acquit-
ted of state murder charges, a ver-
dict that led to demands by the Hasi-
dim and their supporters for Federal
action.

Mr. Nelson's lawyers in the Fed-
eral case have asked Judge Trager
— who court officials say was select-
ed at random to preside — to step
down because of what they call his
strong ties to Judah Gribetz, presi-
dent of the Jewish Community Rela-
tions Council, an umbrella organiza-

“tion for 60 religious and communal

organizations in the New York re-
gion. Mr. Gribetz and the council last
year joined the call for Federal ac-

tion in the case, urging Attorney’

General Janet Reno to pursue a vig-
orous Justice Department investiga-
tion of the violence.

The defense lawyers, Trevor
Headley and Michael Warren, said
that Mr. Gribetz was also the chair-
man of the judicial selection com-
mittee that in January 1991 recom-
mended to Senator Daniel Patrick
Moynihan that Mr. Trager be ap-
pointed to the judgeship. That rec-
ommendation led to Mr. Trager's
nomination last year by President
Clinton. Judge Trager, who is a Re-

publican, joined the bench last Janu-

ary.

The fact that Mr. Gribetz ‘“‘now
has aspirations to bring about a con-
viction in this case puts us miles
beyond clear impropriety here,” Mr.
Warren said in an interview. “We
have a conflict of interest.”

But Steven Lubet, a professor of
law at Northwestern University and
the author of the book ** Judicial Con-
duct and Ethics,” disagreed.

“That’s too tenuous a relationship

to suggest damage to the judge’'s f.
impartiality,” he said. ‘“This sort of ;¢
past relationship doesn’t fall into any-.
of the categories that have been held 3¢
to create that sort of question.” ';:

Stephen Gillers, a New York Uni-§:
versity law professor who special--*
izes in legal ethics, said he found “‘no o
merit’’ in the recusal motion. He*

said that Federal law ‘‘says a ]udge'
shall disqualify himself in any mat-" e
ter in which his impartiality mlghl,
reasonably be questioned.” But, he-
added, “there has to be a real fact .
that would give the public an abiding .
concern’ over the judge’s fairness. "‘

“The fact here — Gribetz’s call for : 6‘
a Federal investigation — is simply <. i
too far removed from Trager’s inde- |
pendence,” he added. -

In the Nelson case, Mr. Warren*
told Judge Trager that Mr. Gribetz "
“was responsible for recommending =
you as a judge to Senator Moynihan "
and, of course, Senator Moynihan In.
turn recommended you to the Presi-»

Defense lawyers see .
. . ‘\":
conflict for a judge, .

but others disagree.

‘dent and you were thereafter ap-i¢
pointed.” 4
But Daniel J. Capra, a professor of .,
law at Fordham University and a
former chairman of the City Bar:
Association’s committee on profes- "
sional responsibility, said that Judge
Trager’s appointment was ultimate- :
1y up to Senator Moynihan and Presl-
dent Clinton, not Mr. Gribetz. \-

Monroe H. Freedman, professor of ;
legal ethics at the Holstra Universi- ;.
ty Schoo! of L.aw, said that he, too, -,»
did not sce a legal or cthical require- i
ment for recusal, though he thought |
the judge’ should “think seriously i
about it.”

“1t’s not the fact that there will bez'
people who reasonably question his?
impartiality,” Mr. Freedman said,!
“but there are a lot of people who}
unreasonably will.”” And given the(
“inflammable nature’ of the case,
he said, this is a *‘public policy con-;'
cern” that should be weighed alongs
with the statutory requirements. ’.

Judge Trager said in court that he
would consider the recusal motion,:
but he did not comment on its sub9.
stance. Neither he or Mr. Gribetz!-
would comment to a reporter. if thel
judge denies the motion, the defense’ .
can ask for an appeals court review.
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