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CEnrEn fu lvotcrAl AccouNfABILITy, rNc.

(914) 42't-1200. Fax (914) 694€554
E-Mail: pobono @ delphi.com

Box 69, Gedney Stration
lilhite Plains, New york tO6O5

By Priority Mail

Decenber 15, L995

Assembly Judiciary Committee
L . O . B .  R o o m  8 3 L
Empire State Plaza
Albany, New York L2248

ATI: Patricia Gorman, Counsel

Dear Pat:

Time moves faster than r do. Ever since our meeting in Albany on
october 24t,}r, I have been meaning to write a note of thankJ toyou and Joanne Barker, counsel to the Assenrbly .fudiciaiy
Committee, to Anthony Profaci, associate counsel or tne asseurfii
Judiciary committee, to Joan Byarin, counsel to chairvomair
Weinstein, and to Josh Ehrlich, counsel to the Assenbly nie"tion
Law comnittee, for the two hours time each of you gave us to
d iscuss  cJA t  s  recommendat ions  fo r  i rnpera t ive t i - requ i red
legislative action.

I did.telephone Joan Byalin on october 26th and conveyed our
appreciation. r hope it lttas passed on to chairwoman we-instein
and to the counsel present at the october 24th meeting.

we trrrst you have now had suffl-cient time to review the
documents we suppried the Assernbry Judiciary cornrnigl"" and to
verify their extraordinary significance. ThiJ includes the court
papers in our Article 7g proceeding against the New york stat,e
Commission on Judicial Conductl--and oui related correspondence.

By your review of Point Ir of our Mernorandum of taw2--detailed
yith legislative_ listory- and caselaw--there should be no question
but that the self-promulgated rule of the Comrnission (zz NycRR
s7ooo.3) is,  on i ts face, i r reconci lable wi th the statute
def  in ing  the  comrn iss io l  t : .  .d r ty  to  inves t iga te  fac ia l ry
meritorious complaints (.fudiciary Law, S44. j-) and with tha
constitutional arnendments based thereon. For liour convenience,
copies of the rule and statutory and constituiional provisions
are annexed hereto as Exhibits i lA_lrr , ,rA_2r, , aia [A_3r,
respectively.

papers in the Art icle
designated herein by

of  Transmi t ta l .

s

L For ease of reference, the court
78 proceeding against the Conmission are
the numbers assigned them by our Inventory

2 See Doc.  6  ,  pp.  t -O- t -Z .
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lloreover, you should now be convinced t_hat the supreme court, sdecis ion of  d isnissal ,  just i fy i " ;  
- -S^9o.3t  

. . .  orr i l t " r , ,__by an
ii"nffi;lf"orff" 

advanced bv fn" 
' 

cornmissi;Es parpabry

The def initl-ons section of s Tooo . 1 (Exhibit rrA-1'r ) , which thecourt itserf. quotes in its aecisioriS,_ ugries-- itJ craim thattrinit iar review--and inguirytr is suusurnea wi-tnli ' investigationtr.such definitions sectioin expressry aistinju-isrres iilitiur reviewand inquirytr from rinvestigation;d

Even more inportantry, the courtrs aforesaid su-a sponte argunent,wh i  ch i t  pretends to be th;  
-connisEoff i= 

_ 
.  correct  t  linterpret[atibnln of the statute and constitution, does NorItrNGto reconcire. . .s7ooo.3. ,  ar  ,or" i i i " " ,  

- r i t t t  
Judic iary r ,aw, s44.1(Exh ib i t  r rA-2 ' ) .  Th is  C because 'szooo_.3  - (Exh ib i€  rA_1r )  usesthe discretionary 

-"t"y" rangruage i; reration lo 
-rotn 

rinitiarreview and inquiryr' . arid "inv6stigationul:iin]J'ueioaT-lrc 
NETTHER.Additionalry, ?s geg, sTooo.t f ixes re guj""l ir" standard bywhich the conmission is ieq,rired t" a" "rrvth.in!-;itir-" compraint_-be it rrreview q$ in$lify'r or "investiglati;n1,.'---iii= 

contrastsirreconcilably with ,rudiciiry- Law S44.r., 
-wtrich 

,r=""-in" mandatorytrshallr for investigation or "orlr.i,ri= not determrned by theCommission to facially lack nerit.

Decenber 15, 1995

and inquirytr Ls

3 The supreme court decision does not quote the entiredefinition of. rinvestigationr,, set torin inlZ-OO=o-.1-(-j ) . Onrittedfron the decision is tne specificatGn of wnat ,,iivestigationtr
includes- The onitted text reads as forrows:

j'-11_ilyestigation inctudes the exanination ofwr -Enesses  under  oa th  .o r  a f f i r rna l i on ,
requiring the production 

9f foo*=,--r""ords,
documents or,  other eviaenc" 

--  
in" l  theconmission or its staff may deem relevant ornater ia l  to an invest i -gat ion;  
- - ; ;  

theexamination under oath or a-rri-rrna[i"n--"r thejudqre invorved before the cornrnission- or anyof its members. rl

4
conducted

r r  i n t e n d e d  t o  a i d  t h e  c o m m i s s  i o n  i ndetermininq rh,"tlt"r ", ""q.t"
investigation@dded) .

Acco-rdin9ly, the rr init ial review
by the rrcornmission staffr and is

f
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As to the issue of the constitutionatlty_:l_ql9o9.g, 
€_epplied,your review of the papers shourd nave persua-ded you that suchinportant issue -w1s lqiarely uetore- trr--e 

-court5--coirtrary 
to thesuprene court's bard rEpreseirtation-th; it was not.

FLnallyr lrl€ extrrect you have also conf i rmed that t\" threshordissues which tht supi"r" 
-court.was_ 

r;q"i;;J-t".'.JJi"ircate beforeit courd grant the conmission I s aismissar notiori *r" entirervignored by it- Those threshord i"su""--rurry deveroped in thar e c o r d b e f o r e t h e S u p r e m e C o u r t - - i n c I u d e d t r , " - @
default of the con-nission 

- -on 
il;i;i; 

-cl=r,a,fft_ 
and theuncontroverted showing that !h-e cgnrnission I s disrnir="r motion wasinsufficient, 

,+ a nattgr or tawT:---T;i" is o*r"f-.,ia beyond theconflict of intEieEGueJ arrectini the at€ornev Generar I srepresentation of the commission, rhl;it lre made the subject ofrepeated objection to the court,8.'
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you should have now
of  d ismissal  is  a

Consequeltllr 
. ,confirred thlt- .trrE- sffie court I s decision

since none of these pubric agencies and offices have taken stepsto vacate for fraud the supreme courtrs d^ecision of dismissar--which was pointed out as trieir 
-a"tt; 

ao9--it ,ro, 
-r"ll= 

to theAssembry Judiciary to take, action io 
-protect 

the public. As afirst priority, the Assetrr{ Judiciary 
-conmitt"" 

,rrji reguire thecommission on iludicial conlduct to .td-r""= the specific issuesraised herein as to the farse .rrd f""udurent lFtu." of theSupreme Courtrs decision.

rrouqr upo4 une publ.ic__and is known to beon Judicial Conducd the State attorney
Ethics Comnission, who have each rccairrarrrurrr\,- r_u&rtrrsEilon, WnO flavg gaCh fgCeiVgdcomnunications from us on that 

-="uJ"It
I r g n  

)  .

5 See Doc.  1 :  Not ice of  pet i t ion:  (a)  (b)  (c) ;  Ar t ic le  ZgPetition: ll NTNETEENTH, TwENTrETrr, TwENTv-i.rhbr,' 
-rirnNTy-s'coND,

TWENTY-THrRD, TWENTY-FOdNIN, TWENTi-FirtH, TWENTi-SrXTH, TWENTY-SEVENTH' TWENTY-ErGHTH, rwgNry-Nrllrf, 
-THrRTY-THrRD,,,wHEREFoRErl

c l a u s e :  ( a ) ,  ( b ) ,  ( c )  .

6 see po". 2 | Aff . of Dr,s in support of DefaultJudgrment ;  Doc.  5 ,  t � I2-3,  7 ,  Doc.  6 ,  p t  L_2.
7  See  Doc .  6 ,  pp .  2 -g .

8 see Doc. 2z DLs afj. 
_in support of Default Judgrment,I l 9 ,  L4 ,  Ex .  rBn  the re to ,  p .  3 ;  Doc .  s ] -11 fo ,  so_4

9 See Exhib i t  rDrr ,  p .  6 i  Exhib i t  rEr f  .
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