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Appellant Scott Huminski hereby petitions the Court for rehearing en banc pursuant to V.R.A.P. 35.  
Introduction: Perspective of the Exceptional Importance of the Legal Issues


Because a historical perspective of criminal justice in Bennington County, Vermont for the past two decades emphasizes the exceptional importance of this case, attached hereto is a 1986 analysis authored by Vermont State Judges, State’s Attorneys, State Senators, State Representatives, Public Defenders and other members of the Bennington legal community.  The article, published in the Bennington Banner, is entitled “State’s Attorney Candidate called ‘Frighteningly Ignorant’” and correctly notes that the highest law enforcement official in Bennington County Vermont for the last 15 years started his law enforcement career with a hangman’s “rope noose hanging from the window sill” in his office.   The Bennington legal community in 1986 concludes with the following,

“Let us all fervently hope that the solemn responsibilities of this high office impart some measure of humility and wisdom to our sole candidate.  The world of criminal prosecution is seldom a simple contest between good and evil.   A prosecutor’s job is, above all, “to seek justice” which is a far more complex responsibility than Mr. Wright seems to realize.”


Upon consideration of rehearing en banc, the facts of this case (discussed below) suggest that the reality of the warning provided by the Bennington legal community in 1986 was the fear that Mr. Wright’s hangman’s noose was tightening around the neck of the Bill of Rights.  See also Police Advocate Run’s for State’s Attorney, Appellants Appendix (“APP”) at 96-99.  

The tiny population of Vermont, less than that of a New York City borough and the population effected in this one sparsely populated Vermont County does not diminish the exceptional importance of the fact and law presented in the instant appeal.  In this era of heightened security concerns, it is critical for the Court to define when law enforcement conduct crosses the line between zealous advocacy and constitutional transgression.

Appellant notes that the panel decision failed to apply the correct de novo standard of review in this matter and that a motion for panel rehearing has been concurrently filed with this motion.  See Huminski v. Corsones, No. 02-6201 (2d Cir. 10/07/2004) (“We review a district court's grant or denial of summary judgment de novo.”)

The Panel Decision Conflicts with Existing Law


The panel decision that quasi-judicial decision maker bias does not violate Due Process conflicts with the decisions of this circuit and the United States Supreme Court therefore decision by the full Court is required to maintain uniformity.  See United States v. Woodcrest Nursing Home, 706 F.2d 70 (2d Cir 1983) (“due process demands impartiality on the part of those who function in judicial or quasi-judicial capacities” citing Schweiker v. McClure, 456 U.S. 188 (1982))


The panel decision that a prosecutor’s participation in a plea agreement that calls for dismissal of civil lawsuits against the prosecutor himself and his friends does not violate Due Process is also contrary to the holdings in the two cases cited in the previous paragraph and requires decision by the full court.

The panel decision that a written threat from a prosecutor vowing to charge a criminal defendant with more crimes in retaliation for participation in civil litigation against the prosecutor’s friend does not violate due process is also contrary to the two aforementioned cases and requires decision by the full court.


The panel decision finding that a prosecutor’s close friendship with a police officer accompanied by products of that conflict of interest which infected the state criminal proceedings does not violate due process conflicts with the two aforementioned cases and requires decision by the full court.

Exceptional Importance of the Due Process Claims


The facts of this case present an issue of exceptional importance concerning the manipulation of civil proceedings by a prosecutor when the manipulation is intended to benefit the prosecutor himself and his friend.  This is a matter of first impression in this circuit as well as in the United States Supreme Court both of which held that release-dismissal agreements are not per se invalid under facts quite different from the instant matter. Mozzochi v. Borden, 959 F.2d 1174 (2nd Cir. 03/19/1992), Town of Newton v. Rumery, 480 U.S. 386 (1987).  The record reveals,

· A bride groom / best man friendship between the investigating officer (Haverkoch) and the State’s Attorney that necessitated disqualification in a prior criminal matter of the entire State’s Attorneys office.

· A written threat of retaliation with criminal charges if Huminski pursued civil actions against the investigating officer. 

· A plea agreement whereby the terms specified that civil suits would not be pursued against the prosecutor himself or against his friend, Haverkoch.
· A “Motion to Vacate Plea” which charges Huminski with double felonies because his wife engaged in civil litigation against the State’s Attorney and his friend, Haverkoch, allegedly violating the plea agreement.

The written prosecutorial threat, detailed below, clearly depicts a prosecutors’ office that believes they operate above the law and have little fear of putting down in writing something that would likely create criminal liability if whispered by an ordinary citizen,

"The last claim involves a statement made to attorney Capriola warning that the defendant would be charged with additional crimes if he did not clam down. The statement is a reference to the defendant's continued harassment of the victim and the investigating officer in this case through the court process. The defendant has filed a civil action against the victim because of his participation in this criminal case. The State is currently reviewing a contempt charge against the defendants because of this activity. The statement was a proper warning made through the defendant's representative." (John Lavoie, State's Response to Motion to Dismiss #4) (APP at 108-109)
This threat hangs over the head of the appellant to this day.  The District Court and the panel’s decision both remain silent concerning this undisputed record  fact, thereby exposing Huminski to a criminal prosecution based upon this threat for life.  The affirming of this sole fact as being consistent with Due Process alone demands full Court decision on this issue of exceptional importance even if limited only to declaratory relief analysis. 

The prosecutorial misconduct and associated Due Process violations detailed in this case set forth an issue of exceptional importance concerning the solemn duties and responsibilities of those entrusted to enforce criminal codes.  The brazen conduct set forth in this case presents a new category of official misconduct that is in the same league with the withholding of exculpatory evidence.  Rehearing en banc is respectfully requested.
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