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RESOLVING CHARGES AGAINST JTJDGES
IS CLOAKED IN SECRECY

A. Introduction

T h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  ( C o m m ' i s s i o n )  i n v e s t j g a t e s  c o m p l a i n t s
a g a i n s t  j u d g e s  o f  t h e  U n i f i e d  C o u r t  S y s t e m  a n d  d e t e r m i n e s  i f  d i s c i p l J n a r y
a c t i o n  i s  w a r r a n t e d .  I n  p e r f o r m i n g  i t s  i n v e s t i g a t o r y  a n d  d i s c i p l i n a r y  r o 1 e ,
t h e  C o m m i s s i o n  h o l d s  c l o s e d  d o o r  h e a r i n g s .  T h e  e n t i r e  p r o c e e d i n g s  r e m a i n . .
sec re t  f rom the  pub l i c  excep t  when  a  j udge  i s  d i sc ip l i ned .  Even  then ,  a l l
i n v e s t i g a t i o n s  a n d  p r e - h e a r i n g  r e c o r d s  r e m a i n  c o n f j d e n t i a l .  I f  t h e  j u d g e  i s
no t  d i sc ip l i ned ,  a l l  r eco rds  o f  t he  p roceed ings  rema in  sec re t  f o reve r .

The  Commiss ion  has  sh ie lded  i t se l f  f r om any  i ndependen t  rev iew  o f  i t s
ope ra t i ons  by  i nvok ing  con f i den t i a l  i t y  p rov i s ions  o f  t he  Jud ic ia ry  Law.
Dur ing  the  cou rse  o f  t h i s  aud i t ,  t he i r  p rac t i ce  o f  ope ra t i ng  i n  sec recy  was
c i ted  to  deny  the  S ta te  Compt ro l l e r r s  aud i to rs  access  to  con f i den t i a ' l
operat i  ng records thereby impai  r i  ng the State Comptro l  I  er '  s  ab i  I  i  ty  to
conduc t  an  i ndependen t  aud i t  o f  Commiss ion  ac t i v i t i es  i n  acco rdance  w i th
genera l l y  accep ted  gove rnmen t  aud i t i ng  s tandards .  The  S ta te  Compt ro l ' l e r  has
t rad i t i ona l l y  se rved  as  the  peop le rs  wa tchdog  and ,  as  such ,  has  p layed  a
v i ta l  ro le  i n  t he  sys tem o f  checks  and  ba lances  wh ich  s t reng then  ou r  f o rm o f
democra t i c  gove rnmen t .  When  impor tan t  hea r ings  such  as  these  a re  c losed  and
the  S ta te  Compt ro l l e r  i s  den ied  access  to  i ndependen t l y  rev iew  opera t i ng
records,  the c i t izens of  the State are forec ' losed f rom receiv ing any
independen t  assu rance  rega rd ing  the  p ruden t  and  fa i r  ope ra t i on  o f  a  c r i t i ca l
S ta te  p rog ram,  wh ich ,  i f  abused ,  nega t i ve l y  a f fec ts  the  founda t ion  o f  S ta te
government .

The Commiss ion was establ ished by Chapter  156 of  the Laws of  1978 to
r e c e l v e ,  i n i t i a t e ,  i n v e s t i g a t e  a n d  h e a r  c o m p l a ' i n t s  o f  m i s c o n d u c t  a g a i n s t
j udges  i n  New York ' s  Un i f i ed  cou r t  Sys tem.  In  do ing  so ,  l t  conduc ts
inves t i ga t l ons  and  hea r ings ,  subpoenas  w i tnesses  and  documen ts ,  and  makes
a p p r o p r i a t e  d e t e r m i n a t i o n s  a s  t o  d i s m i s s i n g  c o m p l a i n t s  o r  d i s c i p l i n i n g
j u d g e s .  T h e  C o m m i s s i o n  a l s o  h a s  j u r i s d i c t i o n  o v e r  m a t t e r s  p e r t a i n i n g - t o  t h e
p h y s i c a l  a n d  m e n t a l  d i s a b i l i t y  o f  j u d g e s .  I t  d o e s  n o t  r e v i e w  j u d i c i a l
d e c i s i o n s  o r  a l l e g e d  e r r o r s  o f  1 a w ,  n o r  d o e s  i t  i s s u e  a d v ' i s o r y  o p i n i o n s ,
g i v e  1 e g a 1  a d v i c e  o r  r e p r e s e n t  l i t i g a n t s .  W h e n  a p p r o p r i a t e ,  i f  r e f e r s
c o m p l a j n t s  t o  o t h e r  a g e n c i e s .

l ' l i s conduc t  i nc ludes ,  bu t  i s  no t  l im i ted  to  the  pe rs i s ten t  f a l l u re  to
p e r f o r m  d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  a s s e r t ' i o n  o f  i n f l u e n c e ,  g e n d e r  b i a s ,
co r rup t i on  and  conduc t  on  o r  o f f  t he  bench  p re jud i c ia l  t o  t he  admjn i s t ra t i on
o f  j u s t ' i c e .  D i s c i p l i n e  c a n  b e  i n  t h e  f o r m  o f  a d m o n i s h m e n t ,  c e n s u r e ,  r e m o v a l
o r  re t i r emen t  o f  t he  j udge

The  Commiss ion  i s  composed  o f  11  members  se rv ing  fou r  yea r  t e rms .  Fou r
members  a re  appo in ted  by  the  Governo r ,  t h ree  by  the  Ch ie f  Judge  o f  t he  Cour t
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of  Appea ls ,  and 9ne each by  the  four  leaders  o f  the  leg is la tu re .  TheConst i tu t ion  requ i res  tha t  Commiss ion  membersh ip  inc lua .  
- io r r  

juag . r ,  
' ; ;

leas t  one a t to rney  and no  fewer  than two 1ay  persons .  The Commiss ion  e lec tsa  c h a i r p e r s o n  a n d  a p p o i n t s  a n  a d m i n i s t r a t o i , ' w h o  i s  r e s p o n s i b i e  f " ;  h i ; i ; ;
and  superv is ing  s ta f f  under  the  d i rec t ion  o f  the  commiss ion

The Commiss ion  has  an  admin is t ra t i ve  s ta f f -  o f  41  employees ,  inc lud ing
at to rneys ,  inves t iga tors ,  and suppor t  s ta f f .  A l though the 'Co-mmi t i ion ,s  ma i io f f i ce  i s  loca ted  in  New York  C i ty ,  inves t iga t ions  

-a re  
a lso  ionduc ted  f romof f i ces  in  A lbany  and Rochester .  i f re  Commi is ion  spent  about  gZ mi l l ion  inf i sca l  year  1988-89.

- - .Dra f t  cop ies  o f  the  mat te rs  ln  th ls  repor t  were  prov ided to  Commiss ionof f i c ia l  s  fo r  rev iew and comment .  The i r  comments  were  cons idered i  nprepar ing  th is  repor t  and are  a t tached as  Append ix  A  to  t t r i s - repor t .

Commiss ion  o f f i c ia l  s  d isagree w j th  our  recommendat ion  tha t  theCommlss ion  propose leg is . la t ion  lu thor iz ing  the  Sta te  corp i io f f " "  to  haveaccess  to  the  Commiss ionrs  non-pub ' l i c  opera t ing  records  fo r  aud i t  purpose i .
T h e  C o m m l s s i o n  s t a t e s  t h a t  i t  i s  n o t  i n  t h e  b i s t  p o s i t i o n  t o  s e e k .  L n i n g .i n  t h e  l a w  w h i c h  m a k e s  C o m m i s s i o n  r e c o r d s  c o n f i d e n t i a i ,  

- b . . . u r "  
! r . . . t h e

Commiss ion  has  some s t rong doubts  about  the  k ind  o f . . . . r i  b . i ;g  sought  fo rt h e  p u r p o s e s  e x p r e s s e d  i n  y o u r  r e p o r t . . , . r t

-  We -  sought access to Commi ssion records to determine whether thecommiss ion  conducts .  thorough inves t iga t ions  and h ; ; ; i ; ; ; ;  and  tha t  i tdocuments i ts deci  s ions for di  smi.ssing *p1aints--  "g." i r is t  judges, ofd isc ip l  in lng  judges .  l r le  d id  no t  a f tempt '  to  de termine whether  theCommiss ionrs  dec i .s . ions  were  appropr ia te ,  and 'we wouta  
-nJ"p .o 'por "  

to  do  so .t {e  be l ieve  tha t  the  commiss ion  serves  a  v i ta r  pub l  i c  func i i ; ; - ; ;  ; ; f i r i ; ;o f .compla in - ts  a .ga ins t  judges  and tha t  i t  l s  in  the  puur ic iJ " in t . . " r t  tha tth i  s  func t ion  be  proper ly  conducted .  However ,  due to  the  Commi  ss ionrsinvok ing  o f  the .conf ident ia l i t y  p rov is ions  o f  t t re  . lua i . iu "v "L" r  dur ing  ouraud i t ,  the  Commiss ion 's  ac t i v i i ies  remain  sh ie lded i ro r  i r iae ienaent  rev iewand the  c i t i zens  o f  the  Sta te  a re  den ied  independent  " i i i " "n . .  tha t  ac r i t i c a l  S t a t e  p r o g r a m  i s  o p e r a t e d  i n  c o m p l i a n c e ' w i t h  a f i - i p p f i c a b l e  l a w sand procedures.

Because the  -Commiss ion  has  re fused to  .p ropose leg is la t ion  to  open i t srecords  to  the  -s ta te  Compt ro l le r ' s  independ ln i ' rev iew]  we suggest  tha t  theI  eadershi  p of  the st i l l  
'  
Legi  s l  ature consider act i  ng 

' to -pr-ov' i "de 
the stateCompt ro l le r  w i th  spec i f i c  s t i tu to ry  au thor i ty  fo r  access  to  the  Commiss ion ,snon-pub l  i c  records  fo r  aud i t  purposes  so  there  can be  adequate  pub l  i caccountab i l i t y  over  th is  v i ta l  government  ac t i v i t y .

w i th in  90  days  a f te r  the  f ina l  re lease o f  th is  repor t ,sec t ion  170 o f  the  Execut ive  Law,  the  Admin i i t ra to r  o f  the
lepor!  to the Governor,  the state comptro ' l  1 er and theL e g i s l a t u r e  a n d  f i s c a r  c o m m i t t e e s , -  a d v i s i n g  w h a t  s t e p simp lement  the  recommendat ions  cont i ined  herer in ,  and wherewere  no t  imp ' lemented,  the  reasons  there for .

as required by
C o m m i s s i o n  s h a ' l l
I  eaders  o f  the
were  taken to
recommendat i  on s



In  add i t lon  to  mat te rs  d iscussed ln  th is  repor t ,  we have prov ided theCommiss ion  w i th  comments  concern ing  cer ta in  f in inc ia l  manafement  p rac t ices
l t  the  Commiss ion .  A l though these mat te rs ,  wh ich  are  ion t " ia . i .d ' to  be  o il e s s e r . s i g n i f i c a n c e '  a r e  n o t  i n c l u d e d  i n  t h i s  r e p o r t ,  t h e  r e c o m m e n d a t i o n s
shou]d  be  imp lemented to  improve opera t ions .  Inc l r ided  

' in - in i  
s  

- le t te r  
i  s  ourrepor t  o f  in te rna l  con t ro l  s  over  f inanc ia l  management  p rac t ices  o f  theCommi  ss ion .
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B . Resul ts of  Examinat ion

I n  rev iew ing  the  f  i nanc ia ' l  managemen t  p rac t ' i ces  o f  t he  Commi  ss ion ,
no th i  ng  came to  ou r  a t ten t i on  tha t  wou ld  I  ead  us  to  be ' l  i eve  tha t  t he
Comm' i ss ion  was  no t  ope ra t i ng  i n  acco rdance  w i th  sound  f i sca l  p rac t ' i ces .  We
were  sa t i  s f i ed  tha t  t he re  was  su f f j c i en t  documen ta t i on  to  suppor t  t he
s p e c i f j c  f i n a n c i a l  t r a n s a c t i o n s  w e  s e l e c t e d  f o r  r e v i e w .

However ,  we  were  unab le  to  comp le te  ou r  comp l iance  aud i t .  0 f f i c i a l s  o f
t h e  C o m m i s s j o n  o n  J u d i c i a l  C o n d u c t  ( C o m m i s s i o n ) ,  c i t i n g  c o n f i d e n t j . a l i t y
r e s t r i c t i o n s ,  d e n i e d  o u r  a u d i t o r s  a c c e s s  t o  c e r t a i n  o p e r a t i n g  r e c o r d s  a n d  w e
the re fo re  were  unab le  to  i ndependen t l y  de te rm jne  whe the r  t he  Commiss ion  i s
c o m p l y i n g  w i t h  a l  I  a p p l  i c a b l e  l a w s  a n d  p r o c e d u r e s .  B e c a u s e  o f  t h i  s ,  a n d ' '
because  the re  i  s  no  o the r i  ndependen t  rev  j  ew  o f  Commi  ss i  on  ac t i  v i  t i  es ,  t he
C o m m i  s s i o n  o p e r a t e s  w i t h o u t  a p p r o p r i a t e  i n d e p e n d e n t  o v e r s i g h t  o f  j t s
a c t i v i t i e s .  T h e  p u b l i c ,  t h e r e f o r e ,  l a c k s  a s s u r a n c e  t h a t  t h e  C o m m i s s i o n
conduc ts  tho rough ,  ob jec t ' i ve  i nves t ' l ga t i ons  and  hea r ings  and  tha t  i t
d o c u m e n t s  i t s  d e c j s i o n s  f o r  d i s m i s s i n g  c o m p l a j n t s  o r  d i s c i p l i n i n g  j u d g e s .
Fu r the r ,  w i thou t  an  e f fec t i ve  sys tem o f  checks  and  ba lances ,  t he  po ten t ' i a1
ex i s t s  t ha t  t he  Commiss ' i on  may  be  abus ing  i t s  au tho r i t y  by  wrong fu l l y
d i s m i s s i n g  c o m p l a i n t s  a g a i n s t  j u d g e s  w j t h o u t  c a u s e  a n d  j u s t j f i c a t i o n .

Governmen t  en t i t j es  and  emp loyees  a re  accoun tab le  to  the  pub l i c  and  to
o the r  b ranches  o f  gove rnmen t .  Wh i l e  no f  a lways  spec i f i ed  by  1aw,  th i s
a c c o u n t a b i l i t y  i s  i n h e r e n t  i n  o u r  g o v e r n i n g  p r o c e s s  t h r o u g h  a p p r o p r i a t e
c h e c k s  a n d  b a l a n c e s .  A c c o u n t a b i ' l i t y  i s  g e n e r a l l y  e s t a b l i s h e d  t h r o u g h  t h e
independen t  aud i t  p rocess  o r  t h rough  some ' i ndependen t  ove rs igh t  body .  An
independen t  aud i t  agency  p rov ides  an  ob jec t i ve  eva lua t i on  o f  t he  ex ten t  t o
w h  j c h  g o v e r n m e n t  o f f  i c f  a l  s  a r e  f a ' i t h f u ' 1 1 y ,  e f f  j c i e n t l y  a n d  e f f e c t i v e l y
c a r r y i n g  o u t  t h e i r  r e s p o n s i b i l  i t i e s .  T o  e n s u r e  t h a t  t h e r e  i s  a  p r o p e r
a s s e s s m e n t  o f  a c c o u n t a b i l i t y ,  a n  a u d i t  o r g a n j z a t j o n  m u s t  h a v e  f u l l  a c c e s s  t o
reco rds .  Deny ing  aud i to rs  access  to  reco rds  resu l t s  i n  an  aud i t  scope
impa i  rmen t .

S c o p e  i m p a i r m e n t s  i n c l u d e - f a c t o r s  e x t e r n a l  t o  t h e  a u d i t  o r g a n i z a t i o n
w h i c h  c a n  r e s t r i c t  t h e  a u d i t o r r s  a b i l r ' t y  t o  r e n d e r  o b j e c t i v e  o p i n i o n s  a n d
conc lus ions  on  the  en t i t y .  Examp ' l es  o f  ex te rna l  aud j t  scope  impa ' i rmen ts
i n c l u d e  d e n y i n g  a u d i t o r s  a c c e s s  t o  s o u r c e s  o f  i n f o r m a t i o n ,  s u c h  a s  b o o k s ,
reco rds ,  and  suppor t i ng  documen ts ,  and  deny ' i ng  aud i to rs  the  oppor tun i t y  t o
m e e t  w i t h  o f f i c i a l s  a n d  e m p l o y e e s  o f  t h e  o r g a n i z a t i o n  u n d e r  a u d i t .  S u c h' i m p a i r m e n t s  p r o h i b i t  t h e  a u d i t  o r g a n i z a t j o n  f r o m  d e t e r m i n i n g  w h e t , h e r  t h e
aud i  t ee  i  s  ope ra t ' i ng  i  n  acco rdance  w i  t h  t he  I  aw .

T h e  C o m m ' i s s i o n  c i t e d  t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  o f  S e c t i o n s  4 5  a n d
4 6  o f  t h e  J u d i c i a r y  L a w  a s  a  b a s ' i s  t o  d e n y  u s  a c c e s s  t o  c e r t a i n  n o n - p u b l i c
o p e r a t i n g  r e c o r d s .  T h i s  l a w  p r o v i d e s  t h a t  a l l  c o m p l a i n t s ,  c o r r e s p o n d e n c e ,
C o m m i s s i o n  p r o c e e d i n g s  a n d  t r a n s c r i p t s  t h e r e o f ,  o t h e r  p a p e r s  a n d  d a t a  a n d
r e c o r d s  o f  t h e  C o m m i s s i o n  a r e  c o n f i d e n t i a l  a n d  s h a l l  n o t  b e  m a d e  a v a i l a b l e
t o  a n y o n e  o t h e r  t h a n  t h e  C o m m i s s i o n ,  i t s  d e s i g n a t e d  s t a f f  p e r s o n n e ' l  a n d  i t s
a g e n t s  i n  t h e  p e r f o r m a n c e  o f  t h e j r  p o w e r  a n d  d u t i e s .  I f  t h e  C o m m i s s j o n
de te rm ines  tha t  a  j udge  be  admon ished ,  censu red ,  removed  o r  re t i r ed ,  t he
d e t e r m j n a t i o n  o f  t h e  C o m m i s s j o n ,  i t s  f i n d i n g s  a n d  c o n c l u s i o n s  s h a l  I  b e  m a d e
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pub l  i c .  However ,
c o n f i d e n t i a l  .

a l ' l l nves t iga t ive  and pre-hear ing  records  rema ' i  n

T h e  C o m m i s s i o n  h a s  s u c c e s s f u l l y  r e j e c t e d  r e q u e s t s  f o r  n o n - p u b l i c  r e c o r d s
in  the  pas t .  The  New York  Coun ty  d i s t r i c t  a t t o rney  (S te rn  V .  Morgen thau
62  NY 2d  331  [1984 ] )  i ssued  a  subpoena  to  the  Commiss ion  demand ing
p r o d u c t i o n  o f  a l l  c o m p l a i n t s ,  c o r r e s p o n d e n c e ,  l e t t e r s ,  i n v e s t i g a t i v e  r e p o r t s
a n d  t r a n s c r i p t s  w h j c h  t h e  C o m m i s s i o n  m a i n t a i n e d  c o n c e r n i n g  a  m a t t e r  w h i c h
t h e  C o m m i s s i o n  w a s  i n v e s t i g a t i n g .  A l t h o u g h  t h e  l o w e r  c o u r t s  d e n i e d  t h e
C o m m i s s i o n r s  m o t i o n  t o  q u a s h  t h e  s u b p o e n a ,  t h e  C o u r t  o f  A p p e a l s  h e l d . t h a t
Commiss ion  reco rds  were  exempt  f rom g rand  j u ry  sc ru t i ny .

I n  a n o t h e r  c a s e ,  t h e  C o m m i s s j o n  o n  J u d i c i a l  N o m i n a t i o n  ( C J N )  r e q u e s t e d ' '
non -pub l i c  reco rds  f rom the  Commjss ion  conce rn ing  nominees  to  the  Cour t  o f
A p p e a l s .  C J N  c o n s i d e r s  a n d  e v a l u a t e s  t h e  q u a ' l i f j c a t i o n s  o f  c a n d i d a t e s  f o r
a p p o i n t m e n t  t o  t h e  C o u r t  o f  A p p e a l s .  T h e  C o m m i s s j o n  d e n i e d  a c c e s s  b a s e d  o n
t h e  c o n f i d e n t i a l i t y  p r o v i s i o n s  o f  t h e  L a w .  S u b s e q u e n t ' l y ,  t h e  L e g i s l a t u r e
amended  Sec t i on  45  o f  t he  Jud ic ia ry  Law to  a l l ow  the  Governo r ,  t he  S ta te
S e n a t e ,  a n d  t h e  C o m m i s s i o n  o n  J u d i c i a l  N o m i n a t ' i o n  t o  r e c e ' i v e  c e r t a j n
s ta tu to r i ' l y - spec i f i ed  Commiss ion  reco rds  w i th  respec t  t o  j ud i c ' i a1
nomina t i ons .  However ,  t he  amended  law  does  no t  pe rm i t  un l im i ted  access  to
C o m m i s s i o n  r e c o r d s .  T h e r e f o r e ,  d s  a  r e s u l t  o f  t h e  c o n f i d e n t i a l  i t y
p r o v i s i o n s ,  t h e  L a w  a s  c u r r e n t l y  w r i t t e n  a n d  i n t e r p r e t e d  b y  t h e  C o m m j s s i o n ,
d o e s  n o t  a l l o w  f o r  a n y  g o v e r n m e n t  o r g a n i z a t i o n s  t o  m o n i t o r  o r  r e v i e w  a l l
C o m m i  s s i o n  a c t ' i v i t i  e s .

Dur ing  ou r  rev iew  o f  t he  Comm' i ss ion rs  pub l i c  reco rds ,  we  no ted  tha t  t he
Commiss ion  has  a l l owed  ce r ta in  ou ts ide  con t rac to rs  and  the i r  .  emp loyees
a c c e s s  t o  c o n f i d e n t i a l  i n f o r m a t i o n .  W h e n  w e  i n q u i r e d  t o  C o m m i s s i g n
o f f i c i a l s  a b o u t  t h e  d j s c l o s u r e  o f  t h i s  i n f o r m a t i o n  t h e y  i n d i c a t e d  t h a t
access  to  i n fo rma t ion  was  necessa ry  fo r  t he  con t rac to rs  to  pe r fo rm the i r
work  and  tha t  t hey  were  cons ide red  to  be  agen ts  o f  t he  Commiss ion .

Sec t l on  45 ,  wh ich  dea ls  w i th  the  b reaches  o f  con f i den t i a l l t y ,  re fe rs  to
agen ts  o f  t he  Commiss ion .  The  re fe rence  to  agen t  i n  Sec t i on  46  o f  t he
Jud ic ia ry  Law cou ld  be ,  and  apparen t l y  has  been ,  i n te rp re ted  by  the
C o m m i s s i o n  t o  p e r m i t  i t  t o  p r o v i d e  a c c e s s  t o  a g e n t s  o f  t h e  C o m m i s s i o n  w h e r e
such  access  i s  necessa ry  fo r  t he  agen ts  to  ca r ry  ou t  t he i r  du t i es .  We
t h e r e f o r e  a s k e d  i f  o n  a  s i m i l a r  b a s j s ,  t h e  C o m m i s s i o n  c o u l d  d e s i g n a t e  t h e
C o m p t r o l  l e r ' s  a u d i t o r s  a s  a g e n t s .  C o m m i  s s i o n  o f f i c j a l  s  r e s p o n d e d  t h a t  i t
w o u l d  b e  i n a p p r o p r i a t e  t o  p r o v i d e  s u c h  d e s i g n a t i o n  t o  o u r  a u d i t o r s .

C o m m i s s i o n  o f f i c i a l s  n e e d  n o t ' l o o k  a n y  f u r t h e r  t h a n  t h e i r  o w n  o p e r a t i o n s
t o  u n d e r s t a n d  t h e  d i f f j c u l t i e s  o f  c a r r y i n g  o u t  m a n d a t e d  o b j e c t i v e s  w h e n
d e n i e d  a c c e s s  t o  r e c o r d s .  I n  t h e i r  1 9 8 9  a n n u a l  r e p o r t ,  C o m m i s s i o n  o f f i c i a l s
d i s c u s s  p r o b l e m s  w i t h  a c c e s s  t o  s e a l e d  o r  o t h e r  c o n f i d e n t i a l  c o u r t  r e c o r d s
f rom judges  who  a re  the  ta rge ts  o f  comp la in t s .  Acco rd ing  to  the  repo r t ,  t he
C o m m i s s i o n  h a s  e n c o u n t e r e d  d i f f i c u l t y  j n  e x p e d ' i t i o u s l y  o b t a ' i n i n g  r e q u i r e d
mate r i  a l  w i  t h  respec t  t o  reco rds  e j  t he r  under  co .u r t  sea l  o r  made
c o n f i d e n t i a l  b y  s t a t u t e .  I t  i  s  o f t e n  t h e  c a s e  t h a t  t h e  j u d g e  w i t h
j u r i s d i c t i o n  o v e r  t h e  r e q u i r e d  f i l e  i s  a l s o  t h e  j u d g e  u n d e r  i n v e s t i g a t i o n .
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In  one  i ns tance ,  a  j udge  p laced  h i s  reco rds  under  cou r t  sea l  a f te r  a
c o m p l a i n t  w a s ' l o d g e d  a g a i n s t  h . i m .

The  annua l  repo r t  s ta tes  tha t .  no  j udge  shou ld  be  sh ie lded  f rom p rope r
lnqu i r y  because  the  a l l eged  m isconduc t  i s  under  cou r t  sea l .  I t  f u r the "  r i y t
t ha t  any  conce rn  tha t  re1  eas i  ng  such  f i  I  es  to  the  Commi  ss i  on  m i  g i r t
compromise  i nnocen t  pa r t i c i pan ts  o f  t he  p roceed ings  shou ld  be  a l ' l ayed  Uy  l he
s t r i c t  con f i den t i a ' l i t y  manda te  wh ich  wou ld  cove r  such  f i l es  upon  rece ip t  UV
the  Commiss ion .  The  repo r t  conc ludes  tha t  t he  Commjss ion  canno t  d i scha r fe
i t s  own  manda te  w i thou t  exped i t i ous  access  to  con f i den t i a l  f i  l es  . .wh In
c i  r cums tances  war ran t .

Jus t  as  the  Co .mmiss ion  re -qu ' i r es  access  to  con f  i den t i a l  f  i  I  es  to  ca r ry
ou t  i t s  manda te ,  t . he  Compt ro l l e r ' s  0 f f i ce  requ i res  access  to  ca r ry  ou t  i t s
cons t i t u t i ona l  manda te .  l . / e  i nd i ca ted  to  Commr ' ss ion  o f f i c i a l s  t ha f  no t  on l y
wou ld  we  be  sub jec t  t o  t he  same con f i den t i a ' l i t y  p rov i s ions  o f  t he  Jud ic i i r y
! . " ,  b u t  w e  w o u l d  a l s o  b e  s u b j e c t  t o  r e s t r j c t i o n s ' i n c l u d e d ' i n  t h e  F r e e d o m  o ?
I n f o r m a t i o n  L a w s . w h i c h _ w o u l d  p r e c l u d e  u s  f r o m  m a k i n g  p u b l i c  a n y  d a t a  t h a t  i s
he ld  to  be  con f i den t i a l  by  Sec t i ons  45  and  4G o f  t he  j ud j c i . " y ' L .w .

I t l i t hou t  comp le te  access  to  Commiss jon  reco rds  we  canno t  de te rm ine
whe the r  t he  Commi  ss jon  has  made  app rop r ia te  and  e f f i c i en t  use  o f  S ta te
r e s o u r c e s ,  h a s  c o n d u c t e d  t h o r o u g h  i . n v e s t i g a t i o n s  a n d  h e a r i n g s  i n  c o m p l i a n c e
w i th  l aws  and  p rocedures ,  and  has  documen ted  i t s  de t "e rm ina t i ons  fo r
d i s m J : : i l g  .  c o m p l a i n t s  o r  d i s c i p ' l  i n i n g  j u d g e s .  S i n c e  t h e  C o m m i s s i o n  w a s
es tab l  i . shed ,  t he re  repo r ted l y  . t r ave  been  10 ,680  comp la in t s  o f  j ud i c ia l
m i  sconduc t ,  o f  wh i  ch  7 ,515  (7 I  pe rcen t )  have  been  d i  sm i  ssed  w i  t hou t
i n v e s t j g a t i o n .  _  D u r i n g  1 9 8 7  a n d  , 1 9 8 8 ,  t h e  c o m m i s s i o n  a c t e d  o n  L , 9 9 6
c o m p l a i n t s ,  l n c l u d i n g  l , Z 7 I  c o m p ' l a i n g t  a g a i n s t  S t a t e  j u d g e s  a n d ' 6 3 g
c o m p l a i n t s  a g a i n s t  t o w n  j u s t i c e s .  T h e  C o m m j i s j o n  i n v e s t i g . i " d - o n t v - i S z  ( l i
pe rcen t )  comp la in t s  aga i r s t  S ta te  j udges  and  238  (37  p l r cen t )  Jo rp f i i . l i
a g 1 i 1 s !  t o w n  j u s t i c e s .  T h e  r e m a i n i n g  1 , 1 1 9  c o m p l a i n t s  a g a i n s t  S t . t " ' i u O g " i
l l d  3 9 7  c o m p l a i n t s  a g a i n s t  t o w n  j u s t i c e s  w e r e  d i s m i s s e d .  I n  h i g h e r  . 6 r r i , r ,
t h e  C o m m i s s i o n  i n v e s t i g a t e d  o n l y - _ 5 3 - o f  4 3 6  ( ! 2  p e r c e n t )  c o m p l a i n t s  a g a i n s i
Supreme Co-u r t  i udges  anq  2  o f  25 .  (8  pe rcen t )  comp la in i s  a j i i ns t  app i l l a tej u d g e s .  T h e  C o m m i s s i o n r s  c o m p l a ' i n i  s t a t i s t i c s  d o  n o t  d i s [ i n g u i s h ' b e t w e e njudges -on  the  ApPe . l l a te  D iv i s ion  and  j _udges  on  the  Cour t  o f  A fpea ls .  The re
a re  on l y  seven  j udges  on  the  Cour t  o f  Appea ' l s  and  the  Commi i i i on  wan ts  top ro tec t  t he  i den t i t y  o f  t hose  j udges  who  a re  ta rge ts  o f  comp la in t s .  Because
our  aud i to rs  d id  no t  have  access  to  Commi  ss ion  reco rds ,  w€  cou ld  no t
d e t e r m i n e  t h e  r e a s o n s  t h e  C o m m j  s s i o n  i n v e s t i g a t e d  a  h i g h e r  p e r c e n t a g e  o f
c o m p l a j n t s  . a g a i n s t  t o w n  j u s t i c e s  t h a n  s t a t j  j u d g e s ,  i n d  n .  c o u l j  . n o td e t e r m i n e  w h e t h e r  t h e  C o m m i s s i o n . f o l l o w e d  p r o p e r  p r 6 c e i u r e s  w h e n  c o m p l a i n t s
w e r e  d i s m j s s e d  w i t h o u t  i n v e s t i g a t i o n

Fur the r ,  i f  t he  Commjss ion  de te rm ines  tha t  a  j udge  shou ld  be  admon ished ,
eensu red ,  removed  o r  re t i r ed ,  t he  j udge  can  reques t i he  Cour t  o f  Appea ls  i o
r e v i e w  t h e  C o m m i s s i o n r s  d e t e r m i n a t i o n .  T h e  C o u r t  o f  A p p e a ' l s  c a n  t h e n  e i t h e r
a c c e p t  o r  r e j e c t  t h e  C o m m i s s ' i o n r s  d e t e r m i n e d  s a n c t i o n ,  i m p o s e  a  d . i f f e r e n t
s a n c t i o n '  - o r  i . m p o s e  n o  s a n c t i o n .  T h i s  a p p e a r s  t o  b e  a n ' j n h e r e n t  c o n f l i c t  o fi n t e r e s t  i n  t h a t  t h e  C o u r t  o f  A p p e a l s , ' w h i c h  i s  a  b o d y  w h o s e  m e m b e r s  t h e
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Commiss ion  ls  respons lb ' le  fo r  ha .nd l  ing  .compla in ts  aga ins t ,  i s  ru l  ing  onC o m m i s s j o n  d e t e r m i n a t i o n s  o f  s a n c t i o n s  t o  b e  i m p o s e d .

Sec t ion  45  o f  t he  Jud ic ia ry  Law has ,  i n  e f fec t ,  a l l owed  the  Commiss ion
o n  J u d i c i a l  C o n d u c t  t o  s h i e l d  i t s e l f  f r o m  i n d e p e n d e n t  r e v i e w  o f  i t s
o p e r a t i n g  a c t i v i t i e s .  B e c a u s e  o f  t h i s  l a c k  o f  i n d e p e n d e n t  r e v i e w  a n d
a c c o u n t a b i l i t y ,  w e  r e c o m m e n d  t h a t  t h e  C o m m i s s i o n  p r o p o s e  l e g i s l a t i o n  t ;
p rov ide  spec i f i c  s ta tu to ry  au tho r i za t i on  fo r  access  by  the  S ta te -  Compt ro l l e r
t o  t h e  C o m m i s s i o n r s  n o n - p u b ' l i c  o p e r a t i n g  r e c o r d s  t o  a l l o w  f o r  e f f e c t i v e
i n d e p e n d e n t  r e v i e w  o f  C o m m j s s i o n  a c t j v i t j e s .  T h i s  c o u l d  b e  a c c o m p l t s h e J
w i t h o u t  v i o l a t i n g  t h e  c o n f i d e n t i a l i t y  o f  t h e  j u d g e s  i n v o l v e d .

Recommendation

Propose  l eg i s la t i on  to  p rov ide  spec l f i c  s ta tu to ry  au tho r i za t i on  fo r
access  by  the  S ta te  Compt ro ' l 1e r  t o  Commiss ' i on  on  Jud ic ia l  Conduc t
n o n - p u b _ l i c  o p e r a t i n g  r e c o r d s  f o r  a u d i t  p u r p o s e s .  S u c h  l e g i s l a t i o n  w o u l d
a l l o w  f o r  e f f e c t i v e  i n d e p e n d e n t  r e v j e w  o f  C o m m i s s i o n  a c t i i i t i e s ,  i m p r o v e
a c c o u n t a b i ' l i t y ,  a n d  e n h a n c e  t h e  c r e d i b i l i t y  o f  C o m m j s s i o n  o p e r a t i o n s .


