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MARY McKINNEY and MECHLER HALL
COMMLTNITY SERVICES, INC.,

P lainti ffs-Appel I ants,

- against -

TTtr COMMISSIONER OF T}IE NEW YORK
STATE DEPARTMENT OF HEALTH; TFM
NEW YORK STATE DEPARTMENT OF
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NOTICE OF MOTION
FOR LEAVE FOR TFIE
ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK
TO FILE AN AMICUS CUKIAE
BRIEF IN STTPPORT OF
PLAINTIFF-APPELLANTS'
MOTION FOR LEAYE TO
APPEAL

PLEASE TAKE NOTICE that, upon the annexed affirmation of Joyce

Tichy, the Chair of the Health Law Committee of The Association of the Bar of the

City of New York, dated September 26,20A7, and the exhibit thereto, and the

accompanying proposed amicus curiae brief, The Association of the Bar of the

City of New York will move this Court at the Courthouse located at20 Eagle

Street, Albany, New York, on October 15, 2AA7 at 10:00 a.m., or as soon thereafter

as counsel may be heard, for an order permitting The Association of the Bar of the

City ofNew York to file anamicus curiae brief in support of Plaintiff-
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Appellants' motion for leave to appeal, and granting such other and fu*her relief

as this Court may deem just and proper.

Dated: New York, New York
October 3,2007

BRYAN CAVE LLP
Attorneys fur-{ropos ed Arnicus Curiae
The Assoclgtign of the Bar of the City of
New York't ,

M. Berger

New York, New York 10104
(2t2) s41-2000

TO: CHADBOURNE & PARKE LLP
30 RockefellerPlaza
Netrr York, Ne\A, York 10112
(212) 408-s 100
Attorneys for P laintffi -Appellants

NEW YORK LAWYERS FOR THE PUBLIC TNTEREST
151 West 30th Street, I I th Floor
New York, New York 10001

A tt orney s for P I aintffi - Ap pe I I ants

ANDREW M. CUOMO
Attorney General of the State of New York
SASHA S AMBERG-CHAMPION
Assistant Solicitor General
State of New York
Office of the Attomey General
Division of Appeals ald Opinions
1 20 Broad way, 25th Floor
New York, New York rc271
(2r2) 4t6-622e
A t torn ey s for Defendants -Respondents
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COURT OF APPEALS

:1T_1T1Yloo
MARY McKINNEY and MECHLER HALL
COMMLiNITY SERVICES, INC.,

Plaintiffs-Appellanrs,

- against -

THE COMMISSiONER OF THE NEW YORK
STATE DEPARTMENT OF HEALTH; THE NEW
YORK STATE DEPARTMENT OF HEALTH; and
THE STATE OF NEV/ YORK.

Bronx County
index No. 6A34/07

AFFIRMATION IN SUPPORT
OF LEAVE TO FILE AN AMICUS
CURME BRIEF IN SUPPORT OF
PLAiNTIFFS.APPELLANTS'
MOTION FOR LEAVE TO APPEAL

Defendants-Respondents..

---*-- x

JOYCE TICIIY, a member of the Bar of the State of New York, affirms

under penalties of perjury &at:

1. I am the Chair of the Health Law Committee of The Association of

fhe Bar of the City of New York (the "Association') and I submit this Affirmation in

support of &e Association's motion for leave to file the accompanymg amicus curiae

brief in connection with the plaintiffs-appellants' motion for leave to appealthe June 19,

2007 Decision and Order of the Supreme Court of the State ofNew York, Appellate

Division, First Department (attached as Exhibit A), which affirmed the March 8, 2007

Order of the Supreme Court ofNew York, Bronx County, denying plaintiffs-appellants'

motion to preliminarily enjoin the defendants-respondents from implementing the

recommendations of the Commission on Health Care Facilities in the 21st Century (the

"Commission").
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2. The Association has prepared the accompanylng smicus curiae

brief to provide this Court with an additional significant perspective on the important

public heaith and constitutional issues raised by this case, and respectfully requests that

this Court grant the Association's motion. The question for which plaintiffs-appellants

seek leave to appeal, i.e., whether the State Legislature may entirely delegate to the

Commission the decision to close Westchester Square Medical Center, iocated at2475 St.

Raymond Avenue, Bronx, NY ("WSMC"), without either enacting a policy which is to

guide the Commission's discretion or requiring a vote of the Legislature to adopt the

policy choices and recommendations made by the Commission for WSMC, is an

important one not only in the health care arena, but to our democratic institutions

generally. The "legislation by inaction" model created by the Enabling Legislation

L.2005, ch.63, Part E (the "Enabling Legislation"), and the embsdded potential for error

or abuse in that paradigm, should not be allowed to supplant constitutionally mandated

decision making by the Legislature, The question for which plaintiffs-appellants seek

leave to appeal must be carefully reviewed now because it will recur in other contexts if

approved here.

THE PROPOSED,{MICUS CURTIE - THE NEW YORK CITY BAR ASSqCIATION

3. The Association was founded in 1870. The Association is an

independent organization of 23,000 lawyers, judges, and other professionals dedicated to

improving ttre administration ofjustice. Through its more than 160 committees, the

Association issues reports and policy statements, comments on pending legislation, and

testifies at hearings on issues of public concern. The Association is dedicated to
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maintaining the high ethical standards of the profession, promoting reform of the law and

providing services to the profession and the public. The Association works for political,

legal and social reform while implementing innovative means to help the disadvantaged.

Protecting the public's welfare remains one of the Association's highest priorities.

4. Two of the Associations' standing cofirmittees are the Health Law

Commitree and the State Affairs Committee. The Health Law Committee addresses legal

and policy issues affecting health care and public health. Its members include attomeys,

physicians and other professionals who share an interest in promoting faimess in the

diskibution of public heal& resources. Heatth Law Committee members work in or for

organizations that represent virtually all sectors of health care, including hospitals, health

insurers, managed care orgatizations, medical professional. orgaaizattons, public interest

organizations and govemment health regulatory agencies, and as such the Health Law

Committee has a unique but broad perspective on the issues presented by this appeal and

the consequences of the determination made by the Appellate Division.

5. The State Affairs Committee addresses legislative and public

policy issues conceming New York State and seeks to enrich the public debate and

improve public governance. The Committee's membership includes attorneys and

practitioners in govemment and public policy institutions. Their experience spans the

spectrum of policy-making, advocacy and scholarship in the field of public policy and

public administration. The State Affairs Committee offers a unique and critical analysis

of the issues presented in this case, both in terms of the direct consequences and the far-

reaching effects of the Appellate Division's decision.
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6. The annexed amicw curiae brief is intended to provide the

Association's unique perspectives on the public health and constitutional issues raised

and in particular, on the maruler in which they affect the health care industry and specific

state legislative issues.

WHEREFORE, it is respectfully requested that The Association of the Bar

of the City of New York's motion for leave to file the attached amicus curiae be granted

in all respects.

Dated: New York, New York
September 26,2047
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ExhibitA



Friedman,

L377

*1.P., Nardelli, Buckley, Sweeny, Malone,

Mary McKinney, et al.,
Plaint,i f f s -Appe11ants,

-against-

Ihe Commissioaer of the New York gtaee
Department of HealEh, et al.,

Def endaaEe -Reepondents .

Jir.

Index 6034/07

Chadbourne & Parke tLP, New York (Thornas E. Bezanson of counsel),
f,or appellants.

Andretr M. Cuomo, AtEorney GeneraL, New York (Sasha Samberg-
Champi-on of counsel). for respondenus.

Order. Supreme Courts, Bronx CounEy (Mary Arrn Brigangei-

I{ughee, J.}, enEered oD or abouu March 9, 2007, which, in an

actsion ehallenging the conetitutionalley of the legielaElon

eEtablishing the Commieeion on Health Care Faeil.itsies in the 21st

CenturL {IJ 2005, ch 63, part E, S 31), granted defendants' mot.lor

purauant, to CPLR 3211(a) to diemiss Ehe cornplaint, unaninrously

affirmed, wiEhout co6ts.

We rejecE defendant,e' argumentE thaE the individual

plaint,iff doeE noe have taxpayer standiag under SEaEe Finance Law

S 123-b(1) (see garatoga Clarabe.r of CornmeEle v PataJci, 100 lIY2d

801, 813-814 [200]1, eert denjed 540 us 1ol? t20031 [claim Ehau

ic 1s illega). Eo spend noney at all for guestioned acEivity

Iikely provides t,axlrayer standingl ), and that Westchester Square
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Medical CenEer (I{S!.IC) , on whj.ch the individual plaintiff

alleged1y depends for medical eare but whi.ch chose not to
partici.paEe in Elre action after being nottfied Ehereof, would be

inequieably affected by a judEment or is otherwiEe a necessary

Party (ePLR 100llal t cf . llatter of Castaways ttoi,el v gchuy7er, 24

Ny2d 120, L25 [1969]. adhered to on rearg 25 My2d 692 []-9591;

Krojejs]r Lieb tleiner & geJ,J.nan I'W v Tahari, EEd., 35 Ar3d 3l7

t2oo6l ) . In view of the foregoing, we need not addreeE the isgue

of p)-aint,iffe' eLandiag uader the comnop law. Eowever, we aleo

rejeet plaiatiffe' argumene Ehat Ehe subject legiolaEion

unconatitutionalLy delegated che Legislaeure's lawmaking poluer Eo

the execut,ive branch, and accordingly atfirm dismissal of the

act.ion. Enahling ataE,utes ewen broader than thia one have been

found constilutional (eee e.gr. Matter of Medical Socy. v Serio,

100 !rY2d 854, 864-B6s [2003]; BoreaTi v Axelrod, ?1 Ny2d 1, 9

[198?] ) . Having made t.he basic policy choiee thaE some hoepitale

and nureing homeg needed to be closed and ochers needed to be

resized, eonsolidated, converted, or reseructured, the

).egia1aE.ion perrniseibly authorized Ehe Commisgion "to EilI in

deEaiLs and int,erstices and to make subgidiary policy choices

93



consigtent !{ith Lhe enabLing leglelation'" (Dorsc v Pataki, 9o

$rzd 696, 699 trSrzl, quoting lfatter of Citlzerts f,or an orderly

tutetgy Policy v Otcrro, ?8 llf2d 398, 410 [19911; see also t"cdical

Socy., 100 lf,l2d at 865, .

THTS @[iTSTI!T}?88 THE DECISION AIID OR,DBR

OF' THE SUPREME C1oLTI{T, A,PPELLATE DIVISIOII, SIRSI DEPALII'i8!{[.

EMIERED: iIlrNE 19, 2Oo?
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