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'SUPREME COURT - STATE OF NEW YORK

PRESENT: -

Justice of the upreme Court

X

EMILY PINES, DAVID DEMIAREST, JEFFREY D,

LEBOWITZ, STEPHEN FERRADING, RALPH 4 Index No. 13518/10

BONIELLO, 111, and JOSEPH C, CALABRESE, - Ahdex o
Motton Sebreitted: 2/4/11

P%ainﬁff(s),‘ . Motion Senquence: 201, 002

~againat-

STATE OF NEW YORK,

Defendani(s),

The following papers read on this motion;

Notice of Motion/Order to Show Cauge............. SR XX
ANIWETINE PADEIS. o vcvsvvvriensiinsenrcrrensisconssnossosess e
Reply}i
Briefs: Plaintiff s/Petitioner’s........ooo.oovvroosos . e X
Defendant’s/Respondent’s............. RIPORRY. 4

Defendant moves this Court for an Order dismissing the complaint for failure to state
a cause of action, pursuant 1o CPLE §3211(aX7). Plaintiffs cross-move pursuant to CPLE
§3212 for summary judgment. By written decision dated January 14, 2011, on notice to the
parties, the Court converted defendant’s motion to one for summary judgment pursuant to
CPLR §3211(c). Neither party proffered any additional evidence subsequent to that

notification,

Ihe'compeﬁsa.ﬁon of judges and justices of the Unified Court System of the State of
New York ig at 1ssue in this action, Plaintiffs seek a declaratory Judgment that the salary of
the Judggs and justices has been increased under Laws of 2008, Chapter 5 L, §3 (“Chapter
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51" &s of April 1, 2009, and that defendant is obligated to pay the judges and justices in
gocordance with Chapter 5land Article VI, § 25(a) of the New York State Cqm’t}tutmr;.
Although defendant does not dispute that the judiciary should be granted a raise in their
compensation, defendant opposes the requested relief on :the gmunﬁds that Chaptex: § 1‘,, es
enacted, has not increased judicial salaries, nor has it obligated defendant to pay judicial

- officers the raises they seek.

Although this Court will be affected by the outcome of this‘ action,_ thgt consequence
is wrue for all Supreme Court justices in this State. As no other equxyai;nt Judu::iai body With
original jutisdiction exists in this State to hear this action (see Constitution, Article §, Sact%m
7). under the Rule of Necessity, this Court must hear and defermine the legel question
presented (Maron v. Silver, 14 N.Y.3d 230, 248-24%, 925 N.E.2d 899, 899 N.Y.5.2d 97
(2010); Marescav. Cuome, 64 N.Y .24 242, 247, 475 NE.2d 95, 485 N.Y.8.2d 724 {19847).

Plaintiffs herein include four Supreme Court Justices, & Court of Claims Tudge, and
a County Court Judge from Nasseu County. Defendant is the State of New York. Defendant
has failed to raise the salaries of all judges and justices in this state for more than a dozen
years. While the Legislature has passed a judiciary budget containing a judicial selary
edjustment every year since 2003, thess budgets were not self-executing. In the past,

enabling legislation was never passed,

enabling legisiation was expressly required to effectuate judicial sai ary increases, and such

The constitutional authorization for judicial compensation in this State is found in its

. Constitution, Article V1, § 25(a), which requires that such compensation “shall be established

by law,” The Constitution itself does not provide for any specific amount of Judicial
compensation, ‘ : .

. The emount of compensation for each Judicial position in this State has been set forth
in the Judiciary Law, last amended in 1998, wherein the annual compensetion for Supreme
Cm%rt Justices and Court of Claims Judges is $136,700 (Tudiciary Law § 221-b and 22 1-¢)
While the compensation for & County Court Judgs varies by County, the compensation fcz:
a County Court Judge from Nassay County is $136,700 (Judiciary Law § 221-d).

The criginal version ofthe 2009-201¢ Judiciary budget Bill (A, 151", i
or ebout J anuary 7, 2009, provided that “netwimsgdinggmy otgxer prmlfis}i}oiﬁgg‘ﬁ:sfdﬂiz
compensation of state-paid judges snd justices of the unified court system and of hou,sing
Jjudges of thg New York City Civil Court shall be adjusted in accordance with the following
and such ad_;ynstments shall be funded from available appropriations named in thic act.”
Shecpm% 2 (b)(%-gé‘) of A, 151 set forth the specific annual compensation amounts for sach c;f‘
the judicial positions in the Unified Court System. Finally, the original version expressly
specified that the annyal compensation was to ba refroactive to 2005, with increasgs ;if{
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Vear thci‘f:&i’ter, in specified percentages.

The bill (Chapter 51), as enacted on April 7, 2009, reappropriates $51,006,759 as

follows: ‘ | | | )
For e:xpénses necessary 1o fund adjustments in the Zm;‘ptfngﬁ:mni g(fi” zitsgggi :
‘ i justi f the unifi tem and of housing judg
jud stices of the unified court gys & dges of'!
gﬂgi@?ﬁ; é?ty eivil court, [pursuant to a subsequent chapter ?f law gpar:xi
suﬁ Salary levels] and for such other services an‘elsx: enses in section fwo of
-

it ands dtds o vt adf  RgATS), THe i Hiy

fo specific salary amounts, refroactivity, and specified percentage increases found in the
original version are ot present in Chepter 51 as enacted. |

The sole issue presented on the motions in this action jg whether Chapter 51, standing
alone, is sufficient to require that the compensation of all New York Judges and justices b
adjusted and paid ag of April 1, 2009, ‘

& raise in itg compensation, and indeed “Wholewheartadly agrees” with the recent staternent
made in Maresn v. Sityer (14 N.Y.3q at 245) that the Judges and justices “have sarned and
deserve o salary increags, > Nevertheless, defenidant insists that the goal of granting g wej1-

. deserved pay raise to the Judiciary was not lawfully accomplished by Chapter 51, for three

Defendant asserts that Chapter 51 i merely an appropriations provisian whigh
contains no specifics, and i ' . .

Defendant gfsq asserty that Chapter 51 i3 inadequats to SUpport a raise in judieial
ecmpensation because there is no companion statute that satisfies the requirement of Article

VI, Section 25(a) of our State Constitution that the amount of judicial compensation be
“established by lgw.» : ‘ .

Thirdly, d@féndant maintains that, without additiona] legislative action in the form ¢
Tepeal o amendrment of Judiciary Law, Article 7B, of which there hag been none, the
appropriation cannot be made effective, | |

Plaintiffs, on the other hand, asgert that the 8pproprigtion made i Chapter 51 wyg
complete upon its bassage, and is unconditiona), warranting 5 swmmaty éeclafatozy judgment
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from i Cowrt that the éampensaﬁm increases ere immediately due and pavable to the

judges and justices.

While the Constitution requires itemization of the State budget and &pprcp;‘iiat;{;n %z;{ljlﬁs
o implement the budgetl (Saxion v Carep, 44 N.Y.2d 548, 54T8, 378555.;2,“” S ,there;
N.Y.8.2d 732 (1578) citing Peopie v, Tremaine 281 WY, L,5,2L HE2d 831 L.L::.} 1) ¢
is no constitutional definition of itemization (Saxtor, 44 N.Y.24 at 550, qmtmg an
essentially adopting Judge Breitel’s dissent in Hidley . Rockefeller, 28 NV 24 439, 444,
271 N-E.2d 530, 322 N.Y.5.2d 687 [19711). Consequently, it hag been held that, :

iternization I3 hecessary for the Legislaturs 1o ¢tiectively review that budget , ., ,
Should the Legistature determine that & particular budget is 5o lacking in specificity
88 to praclude meaningful review, then it will be the duty of that Leglslature to refige
to approve such a budget, If, however, gs here, the Legislature is satisfied with the
budget as submitted by the Governor, theq jt is not for the courts 1o intervene angd
declare such g budget invalid because of a failure to measire up to some mythical
budget specifically delineating the exast fate of every penny of public funds

. (Szzxfm, 44 N.Y.2d at 550y, In short, the remedy for lack of itemization lieg with the

legislature itself; not with this Court. It is not the courts’ funetion to police the degree of
itemization necessary in the gtage budget (74 at 549}, Ifthe legislature determines thas a
budgeris not sufficiently tem ized, then it should decline to adopt it; however, onge adopted,
the logical inference catt be drawn that the legisiature found the budget 10 he sufficiently

itemized and capable of implementation,

In support ofitg Crosg-motion for Summary judgment, plaintiffs have submitted, inzer
alle, the Executive Summary to the Judiciary 2009.2010 Budget Request (“Executive
Summary”), The Executive Summary (plaintifrs’ Exhibit C) sets forih the specific annua)
selaries to be paid 1o Judges and Justices, ineluding retroactivity provisions and specified
Petcentage increases, While it i8 true that the CXpress provisions fop adjustments to Judieig}

Compenzation on a retroactive basis weres femoved from Chapter 5] before it wag bassed, this

vigthe Executive Summary, “did its homework” i providing thé legislature with g detaﬂez‘g

Furthermore, the language in Chaprer 5 1, as enacted, spécificaﬂy eliminated the
language, “g?umuant 0 2 subsequent chapter of jaw specifying such salary levels,” Thus,
Chapter 51 is not 5 = appropriation™ (Maron, 14 N.Y.3d at 245) reqUiring further

- legislation before the salaries can be pajq.
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is 1 ive i ining the question prasented here.

of Maron is insiructive in éei&npmmg he presented here,

With rg}:é;f;gé‘;ati: 2006 budget item related to the adjustment in compens atllo t;ctx; él.mg&‘:‘s
and justices, which item contained conditiona) language, the Cowrt of Appeals P

The 869.5 million referenced in the'judicié.i budget was e};péiciﬁy mad; ;ggéingﬁ
' ion of additional legislation, i.e. a chapter of the Ews of 2006,
upon the adoption of additional Latior ' onriation by aart
the Legislature intended that the judicial compensation app opristion be ;
iia:fiiﬁff ;etitionm claim, there would have been no nesd for the qualifying
lmauagc.y Moreover, & mere provision caliing for & Imp-;sum payment of $6}9.§
mﬁ?ion without repeal or revision of the fﬂdi@lm}"‘ Law .Amdﬁf 73 judicial salary
schedules is further evidenes that additions] legisiation was required before the funds
could be dighursed

(Maron, 14 NY.3d gt 249-50). In that case; whers the judicial budgetary item required
specific additionai legislation, the Court’s reference to the failure 1o repeal or revise the -

Judiciary Law related to salaries did, under thoge circumstames, constitule “further
evidence” that sddifional legislation was reguired,

In this case, however, the fact that the language requiring additional ¢nabling
legislation was removed from Chapter 51 constitutes overwhelming and irrefirahle evidence
that such additiona] legislation {z not required to effect the salary increases, Thus, the
absence of such a mandate obviates the need to look to “further evidence.” The fact that the
Legislature has not amended the Judiciery Lavw Article 7-B salyry sebiedules does not have
the same significance here, as it did for the legislation considered in Maror,

. Moreover, the historica) practice of establishing judicial selary schedules by
legislation {5 glsg 1ot determinative, Ag the Court of Appeals has stated:

Nothing in the Constitution Says or implies that, ones itbecomes
customary to deal With a particylar subject ejther iy
appropriation bills or in other legislation, the custom must ke
immutable, On the contrary, it was an importagg part of the

ive budgeting, rather than the
test” of what ig 8 proper
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- N.E.2d 850, gog N.Y.5.2d 574 [19997), the history of 1,

jation b imited to two years (Constitution,
i Court noted that appropriation bills are limite VO years
Pa‘ticle:s’g Eg‘;f:"c%;: g}, and held that itis not forbidden fcrfan appx;)ptrxg;mn Btillet;z’ugifstﬁ
istinig law ime (Pataki, 4 N.YV.3d at 98), Tharaﬁ ore, and at the very ‘
‘gxiiitgyg;;g?iryﬂgdﬁ:}t;;Med to supersede the 1998 adjustrnents to the Judiciary Law for

that time period from April 2009 to April 2011, |
| | g
i i i d that the Judiclary Law must be amended to
While this Court is not persuaded that the clary :
effectuate a salary adfustiment, assuming arguendo that this Cogrt found Chaptﬂe; tﬁ %jw ?Zt:;
conflict with Judiciary Law Article 7-B, statutory construction mandates at the o
enactment, to wit: Chapter 51 must prevail, as it is the more recent expression of the

eghlawe il (e, Mckinney s Stante 398 Matrof Hgrmgy 9] e ) WL g

N.Y.8.2d 390 ( Surr. Ct., New Vori Co., 8/23/99); see also, Abate v, BMunds, 25N.Y,2d4 309,
253 N.E.2d 189, 305 N.Y.8.2d465 {19687, Furthermore, “it is fundamental thata court, in
interpreting a statute, should attetnpt 1o effectuate the intent of the Yegislature”, (oitations

| omitied, State of New ¥ork v, Pagrieig 6 NY. 3d 160, 289, 844 N.E2d 743, 811
N.Y.5.2d 289 [2006]), , '

importance of the budgetary language requiting that judisial salary increases be paid
‘“plf.rsuant 0 a chapter of the laws of 2006 (Id. ar 420).  In that decision, the Appellate
Division determined thet the phrase, “pursuant to ¢ chapter of the laws of 2006" clear]y
meant that the judicis] budget was not self-executing (Jd. ar 42 . Thus, to ignore the
Legislature’s present and intentional deletion of such limiting language in Chapter 51 would

be to ignore the plain meaning of that Chapter, which is that the judicjal budget is self

executing.

Surely, defendant 1$ not suggesting that this Court ive credence to the ent th
.Chg.p‘tgr 51 is merely the Legislature’s transparent aﬁfmpt o, onee ag&inmfﬂliig tg?:
;uchmar;r by mcmwiedging the obvious need for salary increases, while, with th,ﬁ other hand
attemptgng to withhold those sarmed and deserved increases, While “a}] the legislators and
the Legislature ftse]f are entitled to the bresumption that they act oﬁiy naccordange with and
fulfillment of their oaths of pffice” (Cohen v, Stz of New York, 94 NY.24 1, 13, 720
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Legislature may, at times, be engaging in “gamesmanship® wiﬂ? regard to jueiije:ial
compensation. Despite the repeated appropriations of money for judicial pay raises singe
2006, the Legislature, and most notably the Assembly, has found varied ways o thyvm
delivery of the salary adjustments to the judges and Justices of New York State’s Unified
Court Systam. ‘ ‘

Rather than declaring thet the Legislature hag engaged in subterfuge, this Court finds
that Chapter 51 was properly enacted by the Legislature, and the Court will draw the only
appropriate conclusion as to the words chosen by the Legislature in stfectuating its
constitutional duty, Clearly, the constitutional requirement that Judicial compensation be
“established by law” is met by Chapter 51, as enacted. Lack of itemization in, and the
absence of additiong) enabling legislation for Chapter 51, are not fatal, nor is the absence of
revisions to the judicial salary schedules set forth in the Judiclary Law. The State

Chepter 51 is enforceable as ¥t stends, To hold otherwise would render Chapter §1
meaningless, under circumstances where all perties agree that an incresse in judigial
Compensation is both wartanted znd deserved, :

Plaintiffs’ motion for summary judgment i granted, and this Court declares that the
compensation of the judges and justices of the Unified Court System has been duly
increased pursuant to the Laws of 2009, Chapter 51, §3 (“Chapter 51"), and that defendan
State of New York ig obligated to pay the judges and justices of the Unified Coust System
of the State of New York in ac cordance therewith, retroactive to April 1, 2009, together with
costs and disbursernents as taxed by the cler, |

The foregoing cﬁonstitutes the Order of this Court, Settle Jjudgment on notice. |

Dated: February 2, 2011 / y .
Mineola, N.Y. FINE b0 e L]
| i

]
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