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AssembJ-y Judiciary Committee
L . O . B .  R o o m  8 3 1 _
Enpire State pl_aza
New York, New york L224g

ATT: Anthony profaci, Associate CounseL

RE:

Dear Anthony:

We thank you and Enber Bril1hart for meeting hrith us on May Zthwhen we were up in Albany in """""Ll io"  wi t -h senat"  Bir l  #7484.Arthough the^^cen_ter 
_supp-orts the Birr, which wiri open to thepubl ic the hear ings or 

- ine 
comrnission on Judic ia l  conduct af terit brings a -rormir complainc agTi"; a judge, the fact is theBi l l  cannot fu l f i l l  i ts  noUf" p;6; ; ; :

That puryose rs expressed in the rntroducer I s Memorandum insupport  as for lows: to ,g iye in.-zuui ic ar"ut"r  knowredge aboutthe workings 
.."f the sfstem, uriaconf idence in the pro""=='of  d iscipi i " i r . ,g judges,r .

The 'workinqs of  the systemtr and the .process of  
.d iscipl in ingjudges'r, hoiever, do aq! begin ut 

-iL 
point wnen nearr.ngs areherd and a formal co*pTu]n.1 i= nroud;-alainst a Juage. rndeed,onry i-t of the more than r,4oo compr.-inl= fired last year with theCommissj-on ever reached that stagl. 

----

The process  s ta r ts  when .  -  compla in ts  a re  f i led  w i th  thecomniss ion-  And,  as  fa r  as- the  p i ,n i i "  i s -concerned,  tha t ,s  a rsowhere the process ends and tne' svsiem breaks aown. This isbecause the standard response from the co*mi==ion when aconpraint  is  f i r -ed is a rorn ret t l r  acknowreaqmenJ or receipt ,fo l rowed by a form let ter  announcement of  d ismissal--wi thoutinvest igat ion.  The dismissar-  let ters give , ,o 
-r" .=o.r= 

or er_semake boirer-plate staternents that  are demonstru; i ; -  unErue whencompared to the cornplainr or distorf ;.,a';;;".;; i# rnisrepresenrthe discipl inary jur isdict ion oF 
-  

t t "  commission. By thecommiss ionrs  o$ /n  s ta t i s t i cs ,  g5? o f  the  compla in ts  i t  rece ivesare dismissed without invest igat ion.



)
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Thus, the current Bil l  cannot tt instir l  public confidence in theprocess of disc.ip_rining judges" ueciuLe it  aoes nothing toaddress the init iar stage it  wrrictr the cornmissi"" G durnping theoverwherning najority oi compraints. rt  o.r ly opens a stage ofthe d isc ipr in l ty .  proceedings to  which an inr in i les imat ty  smarrnumber of cornplainants ever get and as to which trrere are few, i faDY,  a l legat ions of  cover-up.  Indeed. ,  by the-  d isc ip l inaryhear ing s tagre--which the amendment  seeks to  make pubr : -c- - i t  is  inthe in terest  o f  the commiss ion,s  aJ^ i " i= t " ;a ; ; ,  
- ; ;  

has s ignedthe formar- complaint, not to ;";; ;-"p the wrongdoing of theaccused judge,  but ,  ra ther ,  to  make as s t rong t  " j="  as he can,so as to  just i fy  hav ing brought  the tor rnar  compla int .

obv ious ly ,  i t  is  the g5t  
.o f  .  compla inants,  whose cornpra ints  ofjud ic ia l  misconduct  are d ismisseH wi ino_u!  .  invest igat ion,  whosetrconf idence 

i l  . the process of  d ims, ,  is  mostshaken' And their contidence is srrar<-en even more when they writeto the commiss ion af ter  they receive the le t ters  a is ln iss ing the i rcompla ints .  These c i t izens want  to  know why the i r  compraintswere d isrn issed.  Frequentry_, .  they point  out  €ne inappr icabi r i tyof  the vague groundJ for  
-d ismissai -  

s la tea in  the commiss ionrsform ret ters .  somet ines,  they u=x--u" .aus.e 
!h"y  can scarcerybe l i eve  i t  poss ib le - -whe the - r  t he  commiss ion " .=  themse l - vesactual ry  rev iewed the i r  compraints ,  rn" tn"r  they were d iscussedand voted on at a formar rneeting, ."4 now 

-maiy "c-ommissioners
voted.  rn  other  qor fs ,  because the end resur t  is  !o  inexpr icableto then, the complainants want confirrnation tnat tn" commissionadhered to proper procedures.

And how does
infonnational
ent i re ly  or
conf ident ia l

the conmiss ion respond to these c i t izensr  reasonabrerequests? The commiss ion e i ther  
- - igror"= 

themteI1s them that  the in fornat ion tney seek isunder  Jud ic ia ry  Law S45 .

senate Bi l l  #7484 does noth ing to  address what  these c i t izensknow about  the cornmiss ion f rom thei r  d i rect ,  f i rs t -hand personalexperience: that i t  is dumping rlql l i r" i l  
-"o-,npi. i_r,t= 

againsrjudges and that  l ts  t reatment  of  tonpra inant= ' - i=  d ishonest ,ar rogant ,  and unaccountable.

such experienees are arso known to the generar pubric. For yearsand years,  i t  has read stor ies in  
- tne= 

newspapers about  how theCommiss ion has d ismis_sed,  
,  compla ints  ofabusive and tyrannicar r"rr.,rToF-ufjua=ges.and, further, how thefocus  o f  t he  comn iss ion rs  r im i ted  a i sc ip r i ; ; ; y  p .oJ " " , r t i ons  hasbeen d i rected to  lower  cour t ,  non-rarye. ' jua jes- .  

F-- -1
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untir nolr, the Legisrature has not had unequivocar, hard-evidencep r e s e n t e d  t o  i t  o f  t h e  c o n m i s s r o n , s  d y s f u n c t i o n  a n dprotect ionisrn--and not in a fashion tni t  would rena- i tserf  to theLegisrature understanding the extent of .  the prour-"* .  Thus,although legisrators and this comrnii le" have ri". i.r.a a steadvstream of cornprainl-ng ret ters f rom " i t i r " .*r-- I l ior t ing thei iexperiences with the 60mmission, 
-th-e 

r,egisr_ature has not had thebenef it of a wider and "-rt^,. i ' ,r" p-r"=Jit"t ion of evidence. Thisis because the confidentiqliW 5r-]-. i i iciary Law S4s does notprovide any nechanism by wfricn tr,9 r,"gisraturl-_;-any designatedbody--can have access to the ""*piui" iJ ' r i r .a r i in t i "  commissj_onand ef fect  oversight.  As.  a reJul t ,  the Legis lature,  in hordinqtwo pr ior  hear ings on the comnissi"n-- i "  1981 and 1987__wai
i; ffi ". f"" ":"*'nt, . i l. i T. i"# lX*iX:i . 

J I i r - " . .v i n gl' r r - i " p o' t i i i
Then, too,  the comrnissio,r . , r r  serf-promulgated rures ,  22 NyeRRs7o0o et  seq' ,  have never been car"r i i r iy  examined so as to ver i fvthat they hrere not "inconsi=t""i;- i, i i tn 

the constitutionar anistatutory provisions creating the 
" 

c-orni=.ion__ultn of which
;I***************************************************************************************tfll1 .nt"ntott 

inconsistericv larticre vr,- s zi("1; Judiciary

The center has changed that. I{e have provided the AssemblyJudiciary committee, 
-a" 

welr as ine--i"r,at" Judiciary comrnitteeand the Governor, with clearr_ unambiluous evidence documentingt h a t  t h e  c o m m i s s i o n  o n  ; u d i c i a r '  c o n d u c t  i s  n o t  j u s tdysfunct ionar ,  but  corrupt - -and,  fur ther ,  that  i t  n .= corruptedthe  j ud i c ia l  p rocess .

such ev idence,  consis t inq of  the r i t igat ion f i le  in  our  ground_breaking Art icre 7s rawJuii . ; ; i ;=t t tr" comnissior- o, JudicialConduct shows: 
v e' '

(a) that the comnission has unlawful ly converted itsstatutory duty under .fuaiciary iur^l S44.i to investigatefac iar ly-mer i tbr ious compraints ' in to a d iscret ionary opt ion,unbounded  by  any  s tanaara  f zz - f t yc i l n  S70Oo.3 ) ;
(b) that the cornmission has been 

.dumping complaints whichare not onry facial ly-neri-tori ;u;;- but. f"rrv ao-"r*"., ted, andhas protected from disciprin-urv 
- i trvestigatio., -niqh-ranking,

:3ili:iitl";:"ll;"*S i uas"= 
-;iJ' 

.'" tie suui ect or =.,6n
(c)  that  the commiss ion is  the benef ic iary  of  a  legar lyinsuppor tabre,  factual ry  raur ic i leJ dec is ion '  o i - th"  supremecour t ,  d i sm iss ing  ou r  A r t i c re  7B  cha r renge- -wh ich  i totherwise could not have survived.
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As you know, -the purpose 
.1r gu5 lafv 7th rneeting was to summarizeand bring closurl €o tn" volurnirious correspondence about ourArticre 78 lawsuit tnat 
_-tne A;;; i l ly Judiciary commj.ttee hasbeen receiving frorn u" o.r", the pasi---*Jr,r, many months.

That correspondence shows that the conmission on Judiciar conductnas refused to voluntar i ry address the documeni"a-pJoor,presented bv rhe arr icG 
.  ze f i r -e,  

-  
rhal-  t ; -  f "dr i*  s7000.3 isunconst i tut ionalr  ds wr i t ten . . ,d- 'a"  appl ied,  and that thedisrnissal decision in 

'- i[" 
favor i.s i rriua. sucn proof wasspeci f icarry ident i f ied in our December 15, r .995 ret ter  to theAssembly Judiciary Commitiee__at pages j__3.

Likewise, our correspondence shows that state agencies andofficials charged with oversignt ov.r tn. co*ri==ion--anong thern,the New York State at torney. Generar,  the New t ; rk 'state Ethicscornmission, and the ttanhittan oi!t. i"t attlrr"y--have arsorefused to address that proof,  which " .cn of  them nave.
Further, our coffespondence shows that bar and court reformorganizat ions--which are otherwis"-  oniy.  too pleased to of fer  theLegislature the benefit "r in-.ir 1-*p!.1ti="--r.-u.,r" lliusea to statethe i r  v iew as  to  the  cons i i i " i i " " I i i i v " " r .S7ooo.3 ,  as  wr i t ten  andas appried, and as to our contention .that the irpr"*" courtdisnissal  of  our Art ic le 78 charr ."g" i "  regal ly insupportabreand factuarry fabricated. These iricrude tt ie 

-drr' i  
for Moderncourts, instrumentar in itr. """uiiorr'-or the commisrLeBT and r-eel, issuing tw9 reporrs about the "o.^i="tijf__X?k :lwhich failed to- anary-"" tn" corri==iori,=_ s-erf_prornurgated ruresor examine compraintJ the commissi"n 

--rr"a 
dismissed, as wel l  asthe Association of the Bar _of. the ciiy 

-of. 
New york, which issuesa pamphret to the public aavising 

-iT'tn.t 
the cornil i=sion is theproper venue for complaints "q1i""a juages.na- ' r i i . "n 

has justissued an unsol ic i tea^ lauv'ro,  igge st i te ient  i ;  cor inect ion wi ththe  conf ident ia r i t y  i ssuds  presented  by  senate  B i l r  #7484.  Arsorefusing to cornrnent are tn-" 
- 

ul" 
-f=Ji"iut-ions -l*nirorvea 

in theformation of the cornmittee for an rnJepenaent Judir
siiil: ;# *"S"i:lt":?1"." Lawyers, a.=oli.iio,, ;il-;i:'il!""lllfl
we were grrati f ied by your statement ur: i lg.,?rr May 7th meetingthat the Assenbly 

-;u-aiclary 
cornmittee wirl  now require thecomml-sslon on Judiciar- conorrct r ds- "L11 ., tn" 

- 
rerevant stateagrencies and of f ic iars ,  t ;  respond to the . " r i t r=- - i==.r "= ra isedby our  Ar t ic re 78 l i t igat ion ano correspondence and that  i t  w i l l

il*:,1.":;li:1.."fl..1:,,:i*-:;.1_::==::].rione and the Fund rorModern courrs. we trust that tr,"-a=="#i;"i;;i"i::".i:*illil":

city 1., "*idXl,i Tli;:,:ti"Jijj",,lnu April 12, 'ee6 letters to
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wi l l  do so expedi t ious ly__in v iew7g chal lenge Lo Aiscurs ion in  the

fn addit ion t9 our press Release,
of our. May 7th meeting, orr" t"t .rorequested,  is  enc losea.

of the relevance of our
Assembly of  Senate Bi I l

_ which .we gave you at the t ineon  Sena te  B i l l  #74g4 ,  wh ich  you

Yours for  a  qual i ty  jud ic iary ,

Page Five l (ay 23,  L996

Ar t ic le
# t  q s +  .

aars€.GW
ELENA RUTH SASSOWER, Coordinator
Center  for  Judic ia l  AccountaUi i i ty ,  Inc.

Enclosures

ce:  New york s tate commiss ion on Judic iar  conductGera ld Stern,  Adrn in is t ra tor
New york State Attorney General
New york State Ethics Cornmission
Dist r ic t .At torney,  New york Countv
Associat ion of  n i r  o f  tne c i iy -o i , 'o . "  yorkpres ident_E1ect  Michael  6uraoro
New york State Bar  Associat ion

MaxweI I  p fe i fer ,  pres ident
New york County Lawyers r Associatj-on

Klaus Eppler, president
Fund for Modern Courts

_9.ry Brown, Executive Director
Ronald Russo,  Esq.

Attorney for Judge Lorin Duekman


