
CrNrEn 1o, luotuar AccouNTABILITy, rr.rc.
(914) 421 -1200 . Fax (914) 684€554

E-Mail: probono@ delphi.com
Box 69, Gedney Station

White Plains, New york 10605

Apr i l  18 ,  199G

David Gruenberg, Counsel
Senate Judiciary Committee
Senator James J. Lack, Chairman
Room 4t3,  The Capi to l
Albany, New york l . ,2247

RE:

Dear Mr. Gruenberg:

This confir:ns our telephone conversation yesterday in which rno t i f ied  you o f  the  center ,s  in t ln t io ; - - ; ; - - lppo="  senateconfirmatl-on of Juanita Bing N"rt""--shourd covernor patakireappoint  her to the court  or  
-craims. 

As hereinafter set  for th,the basis f9t  our opposi t io"  l= Judge Bing,s sel f_servinqbetrayar of the public t lust in her-caiacity as a. judiciar rnernbeiof the New york state connission on ;uaiciat conduct.

Arthough last weekrs reported that Ms.N e w t o n s ' a s b e i n g i n t e f f i e r n o r P a t a k i , s t e m p o r a r y
judic iar  screening conmission rnxt iu i l  "A' , ) ,  ure have been unab]-eto reach the Governorrs temporary judic ia i '=".""r i rg commissiondirect ly '  This is because tne G-ov6rnor,s of f ice has refused toprovide us wi th any informat ion as to now to do so.
rndeed, it is now four rngnths that we have been endeavoring,without success , to-- oEEE-E" 

-- 
"*"= of the members of thetemporary judicial screening ""*.1=r1". rroln th; Governorfso f f i ce '  The Governor rs  o f f i c6  has  no i -onry  re fused 

- to  
p rov ide  uswith such basic informat ion--as 

-*"y-u" 
seen from the enclosedrepeatedlv faxed retter request lnxniulis' ;;: i ;, , nB-2,r 1 --J-tvaryingly pretends that it 

-has 
!9- i iaison to the tenporaryjudiciar screening cornrnissi"n "ni .Ftt pr"vide us "i in procedurarinformat ion as to how the Governorrs te^nporary judic ia l  screeningcommission operates.

Between the non-information and misintlrmation we have receivedfrom the Governorrs of f ice over the past many rnonths,  i t  wour_dseem that the Governor wants to make i t  as ai f f icurt  as possibrefor the pubr ic to contr ibute.anything- io his uenina-cl-osed-doorsseLect ion of  judges. such pr ivate c" ' "au"t  of  grovernment businessis consistent witn what hras reported by Andrea Bernstein in herpiece "patakirs secrets '  that ,  ;pd; ;J_on the op-Ed page of  theMarch  23 ,  1996 New york  T imes (E ; (L ib i t  , rg r ) .

.Aa "o?
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You told me you arso had no informatlon about the membership andrules and procedures of the Governorrs temporary judicialscreenl-ng commission. Nor.courd you explain "ht-A;;ernor pataki,
novr in his second year in offi 'ce, hu= not yet estabrished apermanent judicial screening comrnission.

we belLeve t t  is  absolutely essent ia l  that  the publ ic--as werr  ast h e  s e n a t e  J u d i c i a r y ^  c o m m i t t e e - - h a v e  s r i c h  i n f  o r r n a t i o n .Therefore, we are sending a copy of this i"it"" to MichaerFinnegan, the Governorrs counserr--"o that  he "ur-enr ighten bothyou and us on the subject.

You did terl me that the Governor has made no judicialnorninations since last June. we would- greatly appreciate yourwri t ten conf i rmat ion of  that  factr  ds wer l  as informat ion as to:
(1) how many Judiciar nominations were made by theGovernor up unti l that t ime;

(2 ' )  their  names;

(3) the dates on which they were nominated;

(4) the dates on which the norninees srere confirmed bythe senate Judiciary committee and furr senate.

Arthough you assured ne that .you would contact us irnrnediatelyshourd covernor pataki reappoiirt .rudte Newton to the court ofclaimsr w€ wourd r-ike to provide you ,itn a bit more specificity_-in the interim--as to th-e serioris and substantial naEure of ouropposition to Judge Newton.

rn her capacit_y -as. ? Judiciar member of the New york statecommission on Judicial 6onduct, t"d;-" Newton has not protectedthe public frorn unf_it judges--as -n.- -;;;; 'nT, "arrty 
to do.Rather, she has used hei p-osition ;; commissioner ro protecthigh-rankingr. p.o1-it icarry-connected juages from the conseguencesof their official misconduct. sne 

-nal 
done this by perrnitt ingfulry documented compraints again"i tn"*--incruding complaints ofheinous criminal ac€s--to 

Pe-s.i l i l t i i t  aisrnissed.- such summarydismissals, withogt any deterrninatiorr'by th" commissron that thecomplaints faciarry r ick ne1i . t  .  iu"""" ;"  indeed tney do not) ,violate the cornrnislionrs expricid 
- 

=li i"tory inveJigative dutyunder  Jud ic ia ry  Law S44.L .

Last year' we brought an Article 'Ig proceeding against thecommission on .rudiciir conduct. tncruded among the rerief was arequest for referral to the Governor so that a specialprosecutor nigh.t. b_e appointed to investiqatl th;- commissionrsconpricity in high-revdt] judicial t"rr"ptioi, a"*or,=trated by itsaforesaid contrary-to raw aismissii-;f documented cornpraints of
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crirninal conduct by powerful Judges

our Articre 7g charlenge was so devastating that the onry way thecommission on Judiciaf conduct courd =urvive it wa: by engagingin rit igation misconduct before u srpr"*" court Justrce who, by afraudulent decis ion of  d isnissar,  wbuld durnp the case. This isproven by t ! " .  l i t igat ion f i re--a copy of  which is in thepossession of the aisenbry .rudiciary committee, together withvoluminous correspondence frorn us on €n" subject. '

As refrected by that correspondence, Judge Newtonr BS a member ofthe comnission on Judicia.f conduct, nai been on notice of theconmissionrs r i t igat ion misconduct in the art icre 
- ie 

proceedingand of  the f raudurent dismissal--of  which i t  i ;Jhe benef ic iary.rndeedr on August L4 , r-995, the , pubrishedour Letter to the Editor ttcommiGion eranaons rnvestigativeMandaterr, which pubricly . proclairned that the dismissar v/as aninsupportabre _friud lnxii i i t "t; i=-a charge the cornmissionershave not denied, Iet alone controverted.

Yet, Judge Newton--Iike the rest of the comrnissioners--hasrefused to neet her ethical

;:il:i:i"SrrilEf=. 
such an inaiviauar is unworrliv of ;;t

we-wourd expect that the senate--under the leadership of senateuajority Leader Joseph Bruno--wi11 ue particurariv interested incrarifying the factl relative to in! commissi6n on Judiciarconduct' As may be seen from the article lState po]i-t icians toscrutinize Judicial Conduct - 
panelir, ,ni-"n "p-pl"La 

-i '  
the MarchL, Leeo issue of  The New york posr in"nir i t . , r f ; i ; l ia ior i ty LeaderBruno has exp_re_ssed great corrcern at inai;itioirs that thecommission on Judicial conduct, is rineffectiver. a= docunentedby  the  Ar t i c re  78  f i le ,  the  Comrn iss ion  is  no t  rnerery' r inef fect ivet  or  dysfunct ionar,  i t  is  ctrrupt.

Consequently, by copy of this. ]e!te5 r tr€c a l I u p o n h e r t o d e m o n s t r a t e t h a t t n e f f i r A r t i c ] . e 7 B
proceeding against the commission on 

-iudicial 
conauct is not afraud--and to_ just i fy the const i tut ionar i ty of  the conmissionrsru le ,  22  NycRR szooo.3 ,  as  wr i t ten  and as  ipp l ied__char lenged inthat proceeding. --------------.--:_

To assist Judge Newton in rneeting. the specific regal and factuarissues involvedr w€ enclose the f-irst three pages of our December15, L995 letter to the Assernbly ,rudiciari 
-co*r1lt". 

(Exhibitr rFfr)--a copy of  which was sent to the Adrninistrator of  the
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David Grrrenberg, Esg.

CommlssLon
distr ibuted

Enclosures

c c : Michael Finnegan, Counsel to
By Certi f ied Mail/RRR:

Senate Majority Leader Joseph
By Certi f ied MaiI/RRR:

Judge Juanita Bing Newton
By Certi f ied MaiI/RRR:

Assembly Judiciary Committee
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Judlcial Conduct, with a request that l t  be
the Comrnissioners.

Yours for  a gual i ty judic iary,

€Qna€^R.VIW
ELENA RUTH SASSOWER, Coordinator
Center  for  Judic ia l  Accountabi l i ty ,  fne.

on
to

Governor pataki
P - 8 0 1  - 4 4  9 - 9 9 4

Bruno
P - 8 0 L - 4 4 9 - 9 9 5

P - 8 0 1 _ - 4 4  9 - 9 9 6

By Cert , i f  ied Mai l /RRR: p-g01_4 4g_gs7
Andrea Bernstein, New york Observer
The New York Times
The New York Law Journal
A1 Guart, The New york post



To the Editor

Comm'11 Abandons
Investigative Mandate
^ Yo:t frolt-p-age article, ..Funding
Cut Seen Curbing Disciplining of
Judges," (NW, AuS. tl quoies"ne
chairman of the Newyoik State Com_
mission on Judicial Conduct as saying
that budget cuti are compromiiing
the commissirjn's ability tolcarry out"its constitutional mandate." ihat
mandate, delineated in Article 2-A of
the Judiciary [aw, is to ..irnrestifate'i
each.complaint against judges an? iu_dicial candidates" the only-exception
being where the commisjion ..deter_
mines that the complaint on its.face
lacks merit" (t44.t).

.Yet, long ago, in the rrery period
when your article shows the commis_
sion had more than ample resources
- and indeed, was, thereafter, !B-
questing less funding - the commis_
sion jettisoned suih investigative
mandate by promulgatinf a ruile eZ
NYCRR t7000.3) converting its min-
datory dyq lo an optional one so that,
unbounded by any standard and with_
out investigaiton, it could arbitrarily
dismiss judicial misconduct com-
plaints. The unconstitutional result of
such rule which, as writterU cannot be
reconciled with the stahrte, is that, by
the commission's own statistics, it
dismisses, without investigatior,, o.re,
100 complaints a month.-

For years, the commission has been
:S."t""d 9f going after small town jus-
Uces to the virhral exclusion of those
litting on this state's higher "ourt".
Yet, until now, the confiIentiafitv of
the commission's procedures h'as'pre_
vented researchers and the miOiu
from glimpsing the kind of taciaffv_
meritorious complaints the commi's_
sion dismisses and the protectionism
it practices when the iomptainea-of
judge is powerful and poliUcalty_.on_

^ NEW YORK LAW JOURNAI.'A

Monday, August 14, lggs

negted. Howwer, the Center for Judi-
cial Accountabitity Inc., a not-tor_prof i t ,  non-pai t isan '  c i t izLns,
organizaUon, has been developing an_archiv-e. of duplicate copies .ii ,1"r,complaints. Earlier this year, *. un-dertook a constihrtional th"fiuns" tothe commission's self-promrig?to
rule, as written and applied. dur";rti-
9te J8-peUtion annexerC "opie" J einirtfaciatly-meritoriou, iorJi"ifri,
against higtr-ranking judges nteO-wittr
the commission sincl tbgg, "rirurn-
r.llly dismissed !y ttre commisison,
with no.finding ttrat ttre comptaints
were facially without merit
- In "round one" of the litigaiton,
Manhattan Supreme Court lGiice
Hennan Cahn dismlssed the Article ?gproceeding ir " decision reported on.
the second-front-page of the fulv if
Law Joumal and reprinted in fult-. By
his decision, Justice Cahn, ignorin'g
the fact that the commission"was-in
default, held the commission', ,"tt-
promulgated rule constitutional. He
did this by ignoring the comrnission's
own explicit definition of the term ..in_
vestigation" and by adnncing an ar-
gument nsver put forward by the
commission. As to the unconstitirtion-
ality oI the rule, as applied, dem;;-
strated by th-" commisiion's summary
dismissals of the eight facially-meriio-
riggr complaints, Justice Catrn treiA,
witfrqrt any law to support such ruling
and b.y misrepresenting the factual
record before him, that ..the issue is
not before the court"

The public and legal communitv are
encouraged to access the papeis in
the Article 78 proceeding'from the
New York Couniy Ctert< r"otii-ce'(S;"_
sower a. Commissrbn, rrg5-1ggl4t) _
including the many motions by citizen
intervenors. What those papers un_
mistakably show is that the commis-
s lon  pro tec ts  judges  f rom the
consequences of their judicial miscon_
dugt - and, in turn, is protected by
them.

Elena Ruth Sassower
White plains, N.y.
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Plyo,"^, AceouNrABr;;ry, *vc.
(914) 421 -t 2oo o Fax (914) 684€554

E-Mail: probono @ delphi.com
Box 69, Gedney Station

White plains, New york l0605

Decernber 15, 1995

Assembly Judieiary CornnitteeL . o : 8 .  R o o n  8 3 L
Ernpire State plaza
Albany, New york L2248

ATT: patricia Gonnan, CounseL
Dear pat:

Titne moves 
fast-e1 than t 

-go. Ever "rn:::;r^" rneeting in Arbanv onli!::ilu'nll;,,i::"ff",l"?." rneanins 1; _write .-i"t. ."r thanki ro;:li: i$, fi**+i":ry iir'. :il": :I " " l+ "'li" " 3:i Ti +;= ";#; ly
ff i:?:;"ttr*::1il-.=1";*:'*"{J+#:i"iil"T==ff ",;'ii:HHl
i J;f=: : i, " ". ""1 I i " ; : " ;;;' ; ;; " ; ; ;;-=' lt? " i,lo .?: .nl g ::: _ X r,.. ;
r did tereohone- Joan Byarln on october 26th andappreciattoi:-- t--h";" ;1 wqs pu=="d-o' to chairwc_convey,ed ourand to the counsel pi.r"lti ". ttJ"5rlou"" 24rh ,"..*11'""'i.i.3ii
We trust you have now 

_ had suff icient 
. t ine to. review the:i!!F 

"ti"'l: 
-";ii|iiit-'+" . lklljl'"l".' -. #"-"",ii, i t r e e a n d t opapers in our _Arti"i;-';;i n-.'o"J"TJf#"i:^.]hiJ. incruoes rhe courrc omm i s s i o " o. ; u a i c i i i "; J":?t_"_:its " i g. i : *. :*" *"* $H: " I: : i:By your revi

;itf .litt:.t"*:""f r.n""t#.ll ji="i"1"1".1"11ig-i:o"1'-':-uetailed
qzqgo.:1- il; 

selr-pronilsated t"rl' or'_ 11,", ;;;i:.:;Jir"r";*Hil
S:tllt* T;"^_ffi'= :nTTirable "il-n-* tn" stature
:iiiiililH""!":.-i**h;=;rr'.:i-"::ll":i,liiii'T;;'^=r"-"""."Ti
iill _ i.; : f :F #"':::- L = -fiilliS ;l J? ; y iiir.," "i r il i s I I i ;respec t ive ly  se  Ex0J-D l ts  , ,A-1 t r  

,  r ,n_2r  
- - - .  

and ,A_3 ,  -

78 oi""""ol"# 
ease. of refererrce,. the courttr, e'n u,nu-";T';n= = igi:! "ln# 

?" ":il3 
H*ffi"

2  S e e  D o c .  6 ,  p p .  L o _ L 7 .

papers in  the Ar t ic ledes igna ted  I
o f  Transr ia tuLt" i t  by
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I{oreover, you should nohr be convinced. that the supreme court I sdec j .s ion of  d. ismissal ,  just i iy i " ; -  
-Sryo. 

3 :  . i  , r i . " t " r , ,  __by an
i;"nil?:li"o# 

advancea bv tt '" comrnis=JoTTr" parpabry

The defrni t ions sect ion of  s7o0o.1 ({xhibi t  "A-1r ' )  ,  which thecourt  i tserf  quotes in i ts al l i l i " iS,-  bel ies i ts craim thar"init ial review and inquiryt' is ="u",r."a rff i ,, l ir"=tigati_on,,.such definit ions sectioln expressry aistingu-i-snel i init iar reviewand inquiry, from ',investigs-g-i;Jid. **o'

Even more importantry, the courtrs afor:: i iq su"a sponte argument,w h i c h  i t  p r e t e n d s  t o  b e  t h e  c o n n i i s r o r . , : E  , , c o r r e c t f  rinterpretIationl rr of the stat'ute .rra constitution, does r.ror'rr,rcto reconcire. . .szooo.-3. ,  as -wr i t tenr--  " i tn . ruaic i i iv  Law, s44. r .(Exh ib i t  I 'A -2r r )  .  Th is  TE bec" r r r " 'Szo ;o- : ,  
. l ; ;$ i i  , ,A_1, , )  usesthe discret ionary lmayI Ianguage i ;  re lat ion to 

-Uotn 
] r in i t ia lreview and inquiiy" afa,,i;;a;lig"tl.t";,_:rHU;'^riiooir*" NETTHER.Addit ionar ly,  -as yr i t ten,  szooo. i  r ixes e goj""Lir"  standard bywhich the comrnissJonE-i"q,ti""d t" a;;ryth.ing with a cornprainr--be it I 'review 

Tg inguiry,. or ,, investig1aaton1,."*-ri i-= 
contrastsi r reconci lably wi th ;uci ic iary Lav, S+a.r ,  wnicn uses-the mand.atory'shalr'r for investr-gation. or "orir. irrir= not determined by thaCommission to facial iy lack rner i t .^  

- - - - - ' '

Deeember 15,  1995

inquiryt f  is

3 Th" supreme court decisr.on dg": not quote the entiredef in i t ion  " t  j : r :es t i9a t ioD, , ,  ser  ro r in  in  S7oo0. t ( j ) .  omi f tedfrom the decis ion is t r re speci f icat i ln of  what , ' invest igat j_onrrincludes. The onitted text reads as follows:

::i l lyestigatLon includes the examinarion ofv r : . t , n e s s e s  u n d e r  o a t h  o r  a f  f  i r m a t  j _ o n ,
requir ing the production gf_ foo)<sr--records,
d o c u m e n t s  o r .  o t h e r  e v i - d e n c e  t h a t  t h ecommission or i ts staff nay deem relevant orma te r ia l  t o  an  j _nves t i ga t i on ;  - - ; ; ;  

t heexanination under oath or aff irrnat, ion of thejudge involved before th; commission o, anyof i ts members. r l

4
eonducted

Accordinglyr - the i l init ial review andby the r rcomml_ss ion s taf f r i  and is
I t i n t e n d e d  t o  a i d  t h e  e o m m i s s i o n  i n?:-i::ll"irsanves t i ga t i on . ,  1 "mp
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As to the issue
your review of
important issue
suprene courtrs

Page Three

of the constitut ionali tv
the papers should have'
_rdas squarely before the
bald representat ion that

December l_5,  1995

_ o f  S 7 0 0 0 . 3 ,  a s  a p p l i e d ,
p^ersua.ded you that such
\-^ourE---contrary to the
i t  was  no t .

Finarryr w€ expect you have also conf irmed that t,,e fte'huissues which tnl ._supi"r"  court .vras ,"n:r_I :u to .adjuqrcare beforei t  could grant the'commLseionts-ar"* i .=. . r  mot ior i  , """  ent i rervrgnored by it. Those threshord i;;;;"-_fulry developed in th;r e c o r d b e f o r e . - t h e s u p r e m e . C o u r t - - i n c I u d e d t n " - . @
def aurt of the eom'rnissr"n 

- -"" 
; ' ,;: l i ; i ; i  to-,.,ari"._ and theuncontroverted showing that the cgrnmi;G",; di:;i:;*"r morion wasinsufficient, 

. ."" '-t i i" i ; ;;;".".,u beyond theconfr ict  of  int ,erest  rss 'es afrei t ing the at iorney General ,srepresentarion of rhe ""rrl:=ig;, 
- 

"r.i.n we *;a" 
-lir. 

subj ecr ofrepeated objection to the court8.

conseguentryr_-h+ia o,n ttre regora, !e r lou shourd have nowconfirmed that- .ttrE-Eu-lT-me courtlG;Eio; '"i 
lirri"=.r is a__i"a i= known to besuch bv the "o*tntGEffit.'@ 

tn" il.t" Attorneycenerar, and the state Ethics c"mi=Ji1", who have each received
?ilX*ifiil" il'"1,,"f5::"jffi ;,1f i;;li-;;=-' ,.o'. ,,= on rhat -;ilt;;;

since none of these- public agencies and off iees have taken stepsto vacate for  f raud ' tne iup ieme cour t is_d^ecis ion of  d isn issar- -_which was pointed ouu as tri"iq .arf ; aoe ---if 
-;;; " 

rar. r s ro rheAssembry Judiciary to take act ion io-p_rot."t  the publ ic. As afirst priority, the Asseruiv-J"-Ji"iu?"v torrirtee 'n,rJt require thecommission on Judicial c""trr-J-t;- .tdiress the speeif ic issues
[il;:*" Hi?11, H"l:r"::" rarse .'J- r'-uG"i"it H.'," or the

5  See .  Doc .  t :  No tLce  o f  pe t i t i on :__  (a )  (b )  ( c ) ;  A r t i - c1e  78Pet it i on : l!t- M_N_nrEEwrH, 
tynry1arH, 

- 
rwsNry- FrRsr, 

. 
iwu*rv _ s EcoND,TWENTY-THTRD, TWENTY-FOdNIH, TWENTY-Tii 'H, TWENTi.STXTH, TWENTY-

:ilXHT' ( J1.&i,u 
t("Jfl , rwnNtv -wnitri, - rHinty --tHinJ,,, wirnnn Fonn,,

6 see 
-Doct  2 ,  Af f  .  o f  DLs 

- t  suppor t  o f  Defaul tJudgrment ;  Doc.  5 ,  nnz_i ,  i t  Doc.  6 ,  p t  L_2.
7  S e e  D o c .  G ,  p p .  2 _ g .

I  see Doc.  2 t  DLs-Af j .  
- rn  suppor t  o f  Defaul t  Judgtnent ,! [ ! [ 9 ,  L4  ,  Ex .  r rB r r  t he re to ,  p .  3  i  Doc .  S ,  $ ! l 1O,  5O_4

9  See  Exh ib i t  rD r ,  p .  6 i  Exh ib i t  rE r .
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