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cS(a uin ?

c r i e n t  i n .  r f  h i s  c r i e n t  w a r k s  a r o u n d ,  h e  d o n , t  c a r e ;  h e  j u s t

d o e s n r t  c a r e t ' 1  a n d  " s o m e b o d y  b e t t e r  g o  t e I I  M r .  p r o s n i t e  I r m  s i c k

a n d  t i r e d  o f  t h i s .  T h e  o n l y  w a y  r ' l r  g e t  t h i s  c a s e  t r i e d  i s  i f

h i s  c l i e n t  i s  i n .  H e  w o n r t  c o m e  i n . t o  t r y  t h e s e  c a s e s .  H e , s

a lways  busy  w i th  someth ing  erse ,  and enough is  enough is  enough. , ,

A I I  o f  the  a t tacks  on  Mr .  Prosn i tz  occur  w i th in  th ree  pages o f

t h e  t r a n s c r i p t .

Respondent  then permi t ted  h is  persona l  fee l ings  about

Iv l r .  Prosn i tz  t 'o  in f luence h is  judgment  and vented  h is  annoyanee

b y  i n c a r c e r a t i n g  t h e  a t t o r n e y r s  c r i e n t ,  a l t h o u g h  h e  h a d  n o  r e g a r

r i g h t  t o  d o  s o .  ( T h e  a b s e n c e  o f  a  d e f e n d a n t r s  a t t o r n e y  i s  n o t  a

f a c t o r  i n  t h e  s e t t i n g  o f  b a i l  [ C p f ,  5 5 1 0 . 3 0 ] . )  W h a t e v e r  r e s p o n -

d e n t r s  p e r s o n a l  f e e l i n g s  a b o u t  t h e  a t t o r n e y  a n d  h i s  f r u s t r a t i o n s

about  the  de lays  in  the  case,  i t  was  surery  inappropr ia te ,  ds

respondent  has  acknowledged,  fo r  h im to  re ta l ia te  by  pun ish ing

the  a t to rneyrs  c l ien t .  l ' 1 r .  I " la t tocks  who had had an  exce l len t

record  in  mak ing  cour t  appearances  remained in  ja i l  fo r  n ine

days  be fore  be ing  re leased by  another  judge

R e s p o n d e n t f s  a c t ,  m o t i v a t e d  s o r e r y  b y  h i s  a n n o y a n c e  a t

M r .  P r o s n i t z ,  w a s  i m p r o p e r  a s  a  m a t t e r  o f  r a w  b u t  a r s o

cons t i tu tes  jud ic ia l  m isconduct .  The two are  no t  mutua l ry

exc lus ive :  a  judge is  no t  immune f rom d isc ip l inary  ac t ion  mere ly

b e c a u s e  t h e  j u d g e r s  c o n d u c t  a l s o  c o n s t i t u t e s  l e g a l  e r r o r .  J u d g e s

h a v e  b e e n  d i s c i p l i n e d  w h e n  t h e . I e g a l  e r r o r  r e f l e c t s  b i a s ,  m a l i c e

or  an  in ten t iona l  d is regard  o f  the  law,  o r  where  the  judge has

abused h is  po ! , re r  and d is regarded f  undamenta l  r igh ts .
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r n  M a t t e r  o f  s a r d r n o ,  5 8  N y 2 d  2 9 6  ( 1 9 9 3 ) ,  t h e  c o u r t  o f

Appea ls  removed a  C i t ,y  Cour t  Judge who had v io la ted  the  r igh ts  o f

numerous  c r im ina l  de fendants .  The cour t  s ta ted  tha t  Judge

S a r d i n o  h a d  " c o n s i s t e n t l y  f a i l e d  ( i n  6 2  c a s e s )  t o  i n f o r m  t h e

accused o f  the  r igh t  to  counse l  and fa i ted  to  conduct  even a

min imar  inqu i ry  to  de termine whether  they  were  en t i t led  to

a s s i g n e d  c o u n s e l "  a n d  ' r r e g u r a r l y  a b u s e d  h i s  a u t h o r i t y  w i t h

r e s p e c t  t o  s e t t i n g  b a i l "  ( r d .  a t  2 8 9 1 .  T h e  c o u r t  f o u n d  t h a t ,  i n

s e t t i n g  b a i l ,  J u d g e  s a r d i n o  h a d  b e e n  " a c t i n g  p u n i t i v e r y  w i t h

l i t t le  o r  no  in te res t  in  the  on ly  mat te r  o f  leg i t imate  concern ,

namely ,  whether  any  ba i l  o r  the  amount  f i xed  was necessary  to

i n s u r e  t h e  d , e f e n d a n t r  s  f u t u r e  a p p e a r a n c e s  i n  c o u r t  ( c p r ,  5 1 0 . 3 0 ,

s u b d  2 ,  p a r  [ a ]  )  "  ( I d .  )  .  T h e  j u d g e  a L s o  ' o f t e n  o r d e r e d  d e f e n -

dants  to  be  he ld  w i thout  ba i r  fo r  no  apparent  reason,  even in

c a s e s  w h e r e  b a i l  w a s  r e q u i r e d  a s  a  m a t t e r  o f  l a w  o r  t h e  o f f e n s e

charged was o f  such a  minor  na ture  tha t  the  de fendant  cou ld  no t

ord inar i l y  be  he ld  in  cus tody  to  assure  h is  appearance in  cour t "

( I d .  a t  2 8 9 - 9 0 ) .  S u c h  c o n d u c t  n o t  o n l y  w a s  w r o n g  a s  a  m a t t e r  o f

law but  cons t i tu ted  jud ic ia l  mrsconduct  war ran t ing  a  severe

s a n c t i o n .  I n  a d d i t i o n ,  t h e  j u d g e  I a s s u m e d  a n  a d v e r s a r i a l  r o l e  a t

a r ra ignments"  by  ques t ion ing  de fendants  about  the  c r ime charged,

express ing  d isbe l ie f  when de fendants ,  the i r  a t to rneys  or  fami ly

members  main ta ined the i r  innocence and d isp lay ing  "h is  an imos i ty

aga ins t  the  accused by  resor t ing  to  name-ca l - l ing  and dehumaniz ing

r e m a r k s "  ( I d .  a t  2 9 0 ) .
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r n  M a t t e r  o f  r " l c G e e  ,  5 g  N y 2 d  9 7 0  ( r . g g 3 )  ,  a  t o w n  j u s t i c e

w h o  e n g a g e d  i n  n u m e r o u s  , ' e r r o r s ' ,  w h i c h  v i o l a t e d  t h e  r i g h t s  o f
de fendants  $ ras  removed f rom o f f i ce .  The cour t  o f  Appears  found

t h a t  t h e  j u d g e ,  i n t e r  u . i i a ,  c o e r c e d  g u i r t y  p r e a s ,  c o n d u c t e d

improper  ex  par - te  conferences  w i th  a r res t rng  o f  f i cers ,  fa i led  to
a d v i s e  d e f e n d a n t s  o f  t h e i r  r i g h t s  a n d  f o u n d  d e f e n d a n t s  g u i r t y

w i t h o u t  a  t r i a r  o r  p l e a  o f  g u i r t y .  T h e  c o u r t  s t a t e d :

w 9  a c c e p t  t h e  c o m m i s s i o n ' s  d e t e r m i n a t i o n  t h a t
the  pe t i t i one r  has  abused  the  power  o f  h i s
o f f i c e  i n  a  m a n n e r  t h a t  h a s  b r o u g h t  d i s r e p u t e
to -  t he  j ud i c ia ry  and  has  i r redeemab ly  damlged
pub l i c  con f i dence  i n  the  i n teg r i r y  ; i  h i s
c o u r t .  S u c h  a  b r e a c h  o f  t h e  p u b l i c  t r u s t
war ran ts  remova l .

I d .  a r  8 7 1

T h a t  a  j u d g e t s  " m i s t a k e s  a n d  e r r o r s  o f  r a w , ,  c a n  c o n s t i -

t u te  j ud i c ia l  m isconduc t  v ras  c lea r l y  a r t i cu ra ted  i n  Ma t te r  o f

R e e v e s ,  6 3  N y 2 d  t o :  ( 1 9 9 4 ) ,  i n  w h i c h  t h e  c o u r t  o f  A p p e a t s  r e m o v e d

a  F a m i l y  c o u r t  j u d g e  w h o ,  i n t e r  a r i a ,  f a i r e d  t o  p r o p e r r y  a d v i s e

l i t i g a n t s  o f  t h e i r  r i g h t s ,  f a i l e d  t o  r e q u i r e  r i t i g a n t s  t o  s u b m i r

sworn  f inanc ia l  d isc l0sure  s ta tements  as  requ i red  by  raw and

e n t e r e d  d i s p o s i t i o n a l  o r d e r s  i n  c a s e s  i n  w h i c h  t h e  c o u r t  r a c k e d
jur isc t i c t ion  over  the  respondents .  The cour t  spec i f i ca l l y

r e j e c t e d  J u d g e  R e e v e s r  d e t e n s e  t h a t  b e c a u s e  h i s  c o n d u c t  c o n s i s t e d

of  "mis takes  and er ro rs  o f  law"  d isc ip r inary  ac t ion  was inappro_

p r i a t e :  .

Pet i t i one r  con tends  tha t  t he  fa i l u re  to
no t i f y  c l i en ts  o f  t he i r  r i gh ts  and .  pu rpo r ted
v i o l a t i o n s  o f  s t a t u t o r y  p r o c e d u r e s  a r e
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"mis takes and errors  o f  law' ,  which can be
cor rec ted  on  appea l  and  wh ich  fa l l  sho r t  o f
j u d i c l a l  m i s c o n d u c t .  A  r e p e a t . e d  p a t t e r n  o f
t a i l i n g  t o  a d v i s e  l i . t i g a n t s  o f  t h b i r  c o n s t i -
t u t i o n a l  a n d  s t a t u t o r y  r i g h t s ,  h o w e v e r ,  i s
s e r i o u s  m i s c o n d u c t .  ( M a t t e r  o f  S a r d i n o  v .
s ta te  comm.  on  Jud ic ia@d 2g6;
s e e ,  a l s o  l t q $ e f  o f  p t c G e e  v .  S t a t e  C o m m .  o n
J u d i c i a r  c m B T o F

I d .  a t  1 0 9 - 1 0

The  Cour t  f u r the r  s ta ted :

Al though these were  er ro rs  o f  law,  they
c a n n o t  b e  e x c u s e d  o n  t h a t  b a s i s .  T h e  e r r o r s
were  fundamenta l  and the  pa t te rn  o f  repeat ing
them,  coup led  w i th  an  unwi l l ingness  to
recogn ize  the i r  impropr ie ty ,  ind ica te  tha t
pe t i t ioner  poses  a  th rea t  to  the  proper
a d m i n i s t r a t i o n  o f  j u s t i c e  ( s e e  M a t t e r  o f
Ald.r ich v.  State Comm. on JudicfEf-Gd[ct ,
5d-TtZA 2ze '
3 9 7 )  .

r d .  a t  1 1 0 - 1 1

The Commiss ion  has  imposed d isc ip l ine  in  numerous  o ther

c a s e s  w h e r e  t h e  j u d g e ' s  m i s c o n d u c t  a l s o  c o n s t i t u t e d  l e g a l  e r r o r

or  an  abuse o f  jud ic ia l  au thor i ty . I n  M a t t e r  . o f  S p i e h s ,  1 9 8 8

A n n u a l  R e p o r t  2 2 2  ( c o m m .  o n  J u d .  c o n d u c t ,  o c t . 2 8 ,  l 9 g 7 l ,  t h e

Commiss ion  admon ished  a  town  jus t i ce  who ,  i n te r h a d  a l l o w e d

a l i t igan t  to  b r ing  a  smal l  c la ims proceed ing  fo r  an  amount  tha t

exceeded the  monetary  l im i ta t ion  fo r  such cases  as  prov ided by

S e c t r o n  1 8 0 1  o f  t h e  U n i f o r m  J u s t i c e  C o u r t  A c t ,  a n d  d i d  n o t  n o t i f v

the  de fendants  o f  the  ac t ion  as  requ i red  by  Sec t ion  1801 o f  the

T h e  C o m m i s s i o n  s t a t e d :

^ ' t . :  ^
c l r r c t  t

Un i fo rm Jus t i ce  Cour t  Ac t .
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I n  a  s i n g l e  c a s e ,  r e s p o n d e n t  c o m m i t t e d  a' s e r i e s  o f  l e g a l  a n d  a d m i n i s t r a t i v e  e r r o r s
w h i c h  r y e r e  p r e j u d i c i a l  t o  t h e  p a r t i e s  a n d  t h e
p r o p e r  - a d m i n i s t r a t i o n  

o f  j u s t i c e .  C o I l e c _
t i v e l y ,  t h e  r e c o r d  r e f l e c t s  s u b s t a n t i a l
d i s r e g a r d  o f  t h e  } a w  a n d  n e g l e c t  o f  o f f i c i a l
l y t i e s ,  i n  v i o l a t i o n  o f  S e c i i o n s  1 0 0 . 3  ( a )  ( 1 ) ,
1 0 0 . 3 ( a )  ( 5 )  a n d  1 0 0 . 3 ( b )  ( t )  o f  r h e  R u l e s
Govern ing  Jud ic ia l  Conduct .

I d .  a t  2 2 4

rn  t " la t te r  o f  zap f  ,  19Bg Annuar  Repor t  zsL  (comm.  on

J u d .  c o n d u c t ,  J u l y  2 4 ,  1 9 8 7 )  ,  t h e  c o m m i s s i o n  a d . m o n i s h e d  a  t o w n

and v i l lage  jus t i ce  who sent  le t te rs  a t tempt ing  to  coerce  the

payment  o f  debts  ou ts ide  o f  any  regat  p roceed ings ,  a l rowed

corpora t ions  to  commence smal l  c la ims proceed ings  in  h is  cour t  in

v i o l a t i o n  o f  s e c t i o n  1 8 0 9  o f  t h e  u n i f o r m  J u s t i c e  c o u r t  A c t ,

h a n d l e d  c l a i m s  a g a i n s t  d e f e n d a n t s  w h o  w e r e  o u t s i d . e  h i s  j u r i s d i c -

t ion  and gran ted  de fau l t  judg , rnents  aga ins t  de fendants  who had no t

been proper ly  served w i th  no t ice  o f  the  proceed ings .  The Commis-

s i o n  s t a t e d :

Respond ,en t  has  engaged .  i n  a  se r ies  o f  I ega l
e r r o r s  i n  t h e  f i l i n g  a n d  d i s p o s i t i o n  o f  s m a l l
c l a ims  tha t  co l l ec t i ve l y  convey  t i r e  impres -
s i o n  o f  f a v o r i t i s m  t o w a r d . b u s i n e s s  i n t e r e s t s
a n d  p r e j u d i c e  a g a i n s t  a l l e g e d  d e b t o r s .  S u c h
an  appearance  o f  pa r t i a l i t y  i s  con t ra ry  to
t h e  r o l e  o f  a  j u d g e .  S e c t i o n s  1 0 0 . 2  a n d
1 0 0 . 3 ( a )  ( 1 )  o f  t h e  R u l e s  G o v e r n i n g  J u d i c i a l
Conduc t .

I d .  a t  2 5 3 - 5 4

Even a

jud i c ia l  power

s i n g l e  i n s t a n c e  o f

may  l ead  to  pub l i c

an egreg ious  er ro r  o r  abuse

d i s c i p l i n e .  I n  l ' l a t t e r  o fo f
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w o r d o n , 1 9 8 1  A n n u a r  R e p o r t  1 4 5  ( c o m m .  o n  J u d .  c o n d u c t ,  A p r i r  1 ,

1 9 8 0 )  ,  a  t o w n  j u s t i c e  w a s  a d m o n i s h e d  f o r  t h r e a t e n i n g  t o  i s s u e  a n

ar res t  war ran t  aga ins t  a  person who had s topped payment  on  a

c h e c k  g i v e n  t o  t h e  o w n e r s  o f  a  h o t e l  i n  t h e  j u d g e , s  t o w n .

B e c a u s e  o f  t h e  j u d g e ' s  t h r e a t ,  t h e  a l l e g e d  d e b t o r  p a i d  t h e  h o t e l

b i I I  a n d ,  i n  e f f e c t ,  w a i v e d  h i s  r i g h t  t o  d i s p u t e  t h e  b i l l  i n  t h e

j u d g e r s  c o u r t .  T h e  C o m m i s s i o n  c o n c l u d e d  t h a t  t h e  j u d g e

i m p r o p e r l y  u s e d  t h e  p o w e r  a n d  p r e s t i g e  o f  h i s  j u d i c i a l  o f f i c e  t o

s e t t l e  a  c i v i l  d i s p u t e .

I n  M a t t e r  o f  S h a r p e ,  1 9 8 4  A n n u a l  R e p o r t  1 3 4  ( C o m m .  o n

J u d .  c o n d u c t ,  J u n e  7 ,  1 9 8 3 )  ,  a  s u p r e m e  c o u r t  j u s t i c e  w a s  a d m o n -

ished fo r  hav ing  arb i t ra r i t y  he ld  a  p rosecutor  in  cus tody  because

a w i tness  was La te  fo r  a  hear ing  in  a  homic ide  case.  The Commis-

s ion  s ta ted  tha t  ho ld ing  the  prosecutor  respons ib re  fo r  the

l a t e n e s s  o f  t h e  w i t n e s s  w a s  e n t i r e r y  u n j u s t i f i e d  a n d  a  " g r o s s

a b u s e  o f  p o w e r r r  ( r i l  a t  1 3 9 )  .  r n  M a t t e r  . o f  M a x o n ,  1 9 8 6  A n n u a r

R e p o r t  1 4 3  ( c o m m .  o n  J u d .  c o n d u c t ,  D e c .  L 7 ,  1 9 8 5 ) ,  a  t o w n  j u s t i c e

vras  admonished fo r  hav ing  found a  de fendant  gu i r ty  o f  speed ing ,

w i thout  a  t r ia l ,  even though the  de fendant  had p led  no t  gu i r ty .

I n  r e j e c t i n g  t h e  d e f e n d a n t r s  p l e a  o f  n o t  g u i l t y ,  t h e  j u d g e

expressed his personal  knowledge that dr ivers tended to speed on

the  road on  wh ich  the  de fendant  had been g iven a  summons.

I n  Ma t te r  o f  l ' l u l l en ,  1987  Annua l  Repor t  I 29  (Comm.  on

J u d .  C o n d u c t ,  M a y  2 2 , 1 9 8 6 ) ,  a  F a m i l y  C o u r t  j u d g e  w a s  a d m o n i s h e d

fo r  hav ing  o rde red  the  a r res t  o f  a  responden t  i n  a  suppor t
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proceed ing  based on  a  rumor  tha t  the  ind iv idua l  was  about  to  f lee

t h e  j u r i s d i c t i o n ,  a n d  h a v i n g  i s s u e d  a  s e c o n d  w a r r a n t  s o r e r y

b e c a u s e  t h e  j u d g e  w a s  d i s p r e a s e d  w i t h  t h e  b a i l  s e t  b y  a  t o w n

jus t ice  who had ar ra igned the  respondent .

rn  l " la t te r  o f  Reyome,  19gg Annuar  Repor t  zo7  (comm.  on

J u d .  C o n d u c t ,  D e c .  2 4 ,  L 9 8 7 1 ,  a  t o w n  j u s t i c e  r e l e a s e d  a  d e f e n d a n c

who had been ja i led  by  another  judge,  d id  no t  a r low the  prose-

cu t ion  the  oppor tun i ty  to 'be  heard ,  and fa i led  to  fo l low o ther

s t e p s  t h e  l a w  r e q u i r e s  o f  a  j u d g e  i n  c o n s i d e r i n g  b a i r  a p p r i c a -

t ions .  The sanc t ion  o f  censure  was imposed.

As  these cases  show,  a  judge who commi ts  , ' regar  e r ro r ' ,

tha t  may be  sub jec t  to  apper ra te  rev iew may a lso  be  sub jec t  to

d isc ip l ine  by  the  commiss ion  and.  the  cour t  o f  Appea ls .  r t  i s

c r e a r  t h a t  w h e n  j u d g e s  v i o l a t e . b a s i c  l e g a l  r i g h t s  o f  p a r t i e s ,

they  have been herd  accountabre  in  d isc ip l inary  p roceed ings ,

regard less  o f  whether  the i r  ac t ions  are  rev iewab le  bv  o ther

judges  in  the  cour ts

I n  t h e  p r e s e n t  c a s e r  r € s p o n d . e n t ,  a n  e x p e r i e n c e d  j u r i s t ,

caused a  de fendant  to  be  incarcera ted  fo r  n ine  days  because o f

h is  p ique a t  an  a t to rney  who had fa i red .  to  appear  because o f  a

conf l i c t .  A t though another  judge eventua l l y  o rdered the  de fen-

dant  to  be  re leased,  respondent ,  must  be  he ld  accountab le  fo r  h is

improper  incarcera t io r i  o f  the  de fendant ,  the  impropr ie ty  o f  wh ich

he now acknowledges.  Respondent ts  misconduct  i s  compounded by
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t he  sa rcas t i c  and  abus i ve  comments  conce rn ing  de fense  counse l

tha t  he  made  on  the  reco rd  when  he . remanded  the  de fendan t .

R e s p o n d e n t r s  c o n d u c t  v i o l a t e d  t h e  e t h i c a l  p r o v i s i o n s

c i ted  i n  t he  Fo rmar  wr i t t en  compra in t .  Responden t  f a i red  to

o b s e r v e  h i g h .  s t a n d a r d s  o f  c o n d u c t  i n  v i o l a t i o n  o f  S e c t i o n  1 0 0 . 1

o f  t he  Ru les  Govern ing  Jud ic ia l  conduc t  and  canon  I  o f  t he  code

o f  J u d i c i a l  c o n d u c t .  B y  h i s  c o n d u c t  r e s p o n d e n t  a r s o  f a i r e d  t o

avo id  improp r ie t y  and  the  appearance  o f  improp r ie t y  and  fa i red  ro

respec t  and  comp ly  w i th  the  l aw  and  to  conduc t  h imse l f  a t  a I I

t imes  i n  a  manner  tha t  p romotes  pub l i c  con f i dence  i n  the  i n teg r i t y

a n d  i m p a r t i a l i t y  o f  t h e  j u d i c i a r y ,  a n d  t h e r e b y  v i o l a t e d  S e c t i o n

1 0 0 . 2  o f  t h e  R u l e s  G o v e r n i n g  J u d i c i a l  C o n d u c t  a n d  C a n o n  Z  o f  t h e

Code  o f  Jud i c ia l  Conduc t .

By  h i s  sa rcas t i c  and  abus i ve  conduc t ,  responden t  f a i l ed

t o  b e  p a t i e n t ,  d i g n i f i e d ,  c o u r t e o u s  a n d  c o n s i d e r a t e  t o  p e r s o n s

w i th  whom he  dea ls  i n  an  o f f i c i a l  capac i t y  and  fa i l ed  to  a f fo rd

e v e r y  p e r s o n  w h o  i s  l e g a l l y  i n t e r e s t e d . i n  a  m a t t e r  o r  h i s  l a w y e r

a  f u I I  r i g h t  t o  b e  h e a r d  a c c o r d i n g  t o  l a w  i n  v i o l a t i o n  o f  s e c t i o n

1 0 0 . 3  ( a )  o f  t h e  R u l e s  G o v e r n i n g  J u d i c i a l  C o n d u c t  a n d  C a n o n  3 A  o f

t h e  C o d e  o f  J u d i c i a l  C o n d u c t .  R e s p o n d e n t  a l s o  v i o l a t e d  s e c t i o n s

7 0 0 . 5 ( a )  a n d  7 0 0 . 5 ( e )  o f  t h e  s p e c i a l  R u l e s  c o n c e r n i n g  c o u r t

Decorum o f  t he  Appe l l a te  D iv i s ion ,  second  Depar tmen t ,  wh ich

requ i re  a  j udge  to  be  the  exempra r  o f  d ign i t y  and  impar t i a r i t y ,

and  to  suppress  pe rsona l  p red i rec t i ons ,  con t ro r  h i s  t emper  and

emot ions ,  and  o the rw ise  avo id  conduc t  wh ich  tends  to  demean  the
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