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OUESTIONS PRESENTED FOR REVIEW

Can an attorney be disciplined
without notj.ce or a hearing?

Is due process required in the

investigation of an attorney?

Did the District Court err in

holdlng that members of the New

York Bar Associationts Griev-

ance Committee enjoyed absolute

judicial immunity for their
conduct during preliminary

investigations?

Did the District Court err in

failing to address the Peti-
tionerrs constitutional attack

on N.Y. Judiciary Law S 90(10),

which glves the Appel-late Divi-
sion unbridled discretion to
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4.
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keclr rt.r(:r'r!t or to dlvulge at,

wlll, ;rll or any pnrt of [rll[t-

er,1, records or docum€ntr gan-

rr rrrt ercl i n a di scipl I na ry !Lr-

tlon?

I I !r.rnctions are mandatory

rmder Rule 11 where there arr

mirterial misrepresentatlonr of

the record, failure to clte

crontrol I ing adverse authorlty ,

rrD(l frivolous arguments, can E

t:ourt dismiss the complaint

tunrler Rule 12 (b) by adopting

vorbatim all the movantsr con-

tc.ntions of the law and the

f a<:t-s?
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OPINIONS BELOW

The opinion of the Court of APPeaIs

for the Second Circuit, Babigian v. The

Association of the Bar of the eitv of New

York, No. 9O-7L63 (2d Cir. 1990), and the

opinion of the District Court, Babigian

v. The Association of the Bar of the City

of New York, No. 88-Civ-1L23 (S.D.N.Y.

1990), are both unreported. Both opin-

ions are reproduced in the Appendix to

this Petition.

JURISDICTION

The judgment of the Second Circuit

Court of Appeals was entered on July L9,

1990. The jurisdiction of this Court to

review the judgrment of the Second Circuit

Court of Appeals is invoked pursuant to

2B U.S.C. S r-2s4(1).

",,.l8g-
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STATUTORY PROVISIONS INVQLVED

The statutory provisions involved in

t lr is action are 42 U.S.C. S l-983 (1981) ,

N. Y._ Jud. Law S 90 (10) (McKinney 1983) t

,rrrtl t,'-@ 12(b). These provi--

r;ions are reproduced in the Appendix to

this Petition.

STATEMENT OF THE CASE

I.n ).g73, a disciplinary punishment

t',r I lc.d a letter of admonition was imposed

w i t lrout" any notice or a hearing af forded

t tr lrtrt. itioner. In L974-7 5 a preliminary

i rrvr.r,:t-igation of petiti_oner ended without

,rrry f rrrther proceedi-ngs.

fn 1986, without recourse to the

nr.rrrrl;rted Neu/ York Judiciarv Law S 90(10),

pc.tit-ioner gained access to his discipli-

nilry file and removed without permission

-3-

secret documents which indicated that the

punishment was imposed in bad faith, and

that the preliminary investigation was

instituted and conducted in bad faith
(J.A. 27-3Oi J.A. 96-99; J.A. 1O0, para.

7'7 i J.A. l-01, para. 81).

The above documents form the key

evidentiary basis for this action for
Civil Rights vi-olations, tort actions,

and actions for declaratory relief ex-

punging petitionert s discipJ-inary record,

and attacking the constitutionality of
certain disciplinary rules, and New york

Judiciary Law S 90(10).

No answers have been filed in this
action, commenced in February 1988. Des-

spite requests, the court has never held

a conference with the parties (J.A" 396-

e7).
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Between May L6, 1989, and JuIy 11,

l()88, three RuIe 12(b) (i_6) motions to
rlismiss this action were filed by the

tlc.tendants. The court did not signify
.rny intent to convert to a Rule 5G sum-

mir ry j udgment motion.

No affidavits in compliance with
lltrlr. 56 were filed by defendants. peti-

t i oncF opposed aI1 the motions to dismiss

w i t lr personal affidavits and extensive

rn(,rnoranda of law (J.A. 2L6-59, 36L-95,

4oll*')9) and also a writ of mandamus (J.A.

4 l()-ttO'7 ) .

-5-

evidentiary hearings on the key issues of
Iong-arm jurisdiction and the statute of
]imitations.

Petitionerrs notice for depositions

was aborted by an order of the court
dated March 27, 1989 (J.A. 508) . The

above order was not based on a hearing

(J.A. 44o).

On December 6, 1989, petitionerrs
writ of mandamus, to compel the court to
render decisions on the motions to dis-
miss, v/as denied without opinion (J.A. 5,

439-5O7) .

The evidentiary cohplaint i9 145 On January 4, L99O, petitioner filed
lr,tqcs in length (J.A. 6-150). The 6up- a cohplaint against the court for its
l)lcmental conplaint is less than two failure to render a decision; the court
pngcs, containing five allegations complied on January 11, 1990. with a

(,1.,/\. 150-51). Defendants did not hove decision disnissing aLl eight causes of
to strike. The court did not hold any action in the conplaint, arld ttre sup-
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plemental complaint against the State

clefendants (J.A. 538-51_) .

After oral arqument on July 18,

l()90, the Second Circuit Court of Appeals

,rl.f irmed summarily the next day on July
l,), 1990.

Federal jurisdiction in the court of

f irst instance was based on 42 U.S.C. S

l()l]:1 , 28 U.S.C. S 1331, and 2B U.S.C. S

l ]4 1.

REASONS FOR GRANTING THE WRTT

I. AN ATTORNEY CANNOT BE DTSCI-
I)I.,INED WITHOUT NOTICE OR A
HEARING.

In L973 Petitioner recei_ved a dis-
r:iplinary punishment called a letter of
,rrlmonition (J.A. 34-35). It was issued

in bad faith (J.A. 31-33) .

-7-

An admonition is discipline imposed

without a hearing. Rule 603.9 of the

Appellate Division: First Department of

the State of New York. It may be con-

sidered in determining whether to impose

discipline, and the extent of discipline

to be imposed in the event other charges

of misconduct are brought against the

attorney. Matter of Wanderman, 1OO

lA.D.2d 309, 474 N.y.S.2d 111 (1984). The

admonition, while not imposed by the

court, can lead to a court-imposed pun-

ishment against an attorney. Matter of

Halpern | 556 N.Y.S.2d 896 (199O).

An attorneyrs disciplinary proceed-

ing is quasi-criminal in nature and re-
quires the procedural due process, in-
cluding fair notice of the charge. fn re

RuffaIq, 390 U.S. 544, 550-51 (1968) .
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'I'here was, and is, no right to appeal

plaintiff's letter of admonition (J.A.

36, 43). Rule 605.8(c) of the Appe}late

I)ivision: First Department.

When an attorney is wholly passive

and unaware of any wrongdoing, the im-

position of discipline without notice and

a hearing is not warranted by any com-

lre:lIing interest of the State to regulate

thc practice of law. Goldberg v. Kell-y,

t()'t u. s. 254 ( 1970) .

I I. DUE PROCESS IS REQUTRED IN THE
INVESTIGATTON OF AN ATTORNEY.

As indicated, supra, due process is

r-ccllrired in attorney disciplinary pro-

r rocd i ngs . In re Ruf f alo, supra.

There are no rules or regulations

reclar:ding the investigation of an attor-

ncy in a formal proceeding before the

-9-

Departmental Disciplinary Committee in

New York City.

To sustain the above would require

the untenable contention that the Staters

interest in the discipline of attorneys

justifies an investigation based on mere

whim or caprice without good-faith prob-

able cause.

In petitionerts case, counsel

claimed he informed me by telephone that

a general investigation had been com-

menced (J.A. 105-107) . A qlance at the

graphic subpoenas served on petitioner

indicates the consequences of unbridled

investigative powers (J.A. 86, J.A. LLz).
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I I [. THE COURT OF APPEALS ERRED IN
AFFIRMING THE DISTRICT COURTIS
HOLDII{G THAT MEMBERS OF THE NEW

YORK BAR ASSOCIATION'S GRIEV'
ANCE COMMITTEE ENJOYED ABSOLUTE
JUDICIAL IMMUNITY FOR THEIR
CONDUCT DURING PRELIMINARY
INVESTIGATIONS.

't'hroughout the proceedings before

t lrr. Grievance Committee, the Committ'ee

rrrrnbcrs and the Committeets counsel main-

t,rinc:cl that they were not conducting a

, I i :;r: i Jr1 inary proceeding, but rather were

t'orrrlu<-:t-ing only an informal prellminary

irrrlrrir;ition or investigation (J'A' 104)'

I n the district court and the court

o l ,rtrrgrcitIs, the Respondents maintained

t lr,rt tlttr action was barred by absolute

irrrrnrrrr ity. Without citation to any au-

Ilror it y other than Respondentsr memo-

1,111rltun, the court held ttthat the Bar

,riri()(:i,tt iotr clefendants are entitled to

,rluloltttc immrrnity from damage claims

-11-

arising out of plaintiff's section 1983

and pendent state }aw claims. See Memo-

randum in Support of Defendantts Motion

to Dismiss, dt 33-42t 88 Civ. LL23 (JMC)

(S.D.N.Y. June 30, 1988).'' ft is c1ear,

therefore, that the district court failed
to conduct its own analysis of the issue,

preferring instead to rely sole1y on nine

pages of the Respondentsr memorandum.

The Supreme Court has previously ad-

dressed the character of the investiga-

tory stage of a disciplinary proceeding

in the State of New York. In Anonymous

v. Baker, 360 U.S. 287 (1959), the court

characterized this investigatory functj-on

as follows:

An understanding of the nature
of the proceedings before the
Special Term is first neces-
sary. In New York the tradi-
tional powers of the courts
over the admj-ssion, discipline,
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and removal of members of the
bar is Placed bY law i-n the
appel-tale Division of the State
si,pt"*" Court. N. Y ' JudiciarY
i.r, S 90. When the APPellate
oi"i=i"" is aPPrised of condi-
tions calling for general in-
ouirv it usuallY aPPoints, as
n"."1 a Justice of the SuPreme
court, sitting at SPeciaI Term'
to maice a PreliminarY inves-
tigation. The duties of such a
iuitice are PureIY investiga-
l;;y and advisorY, curminating
in one or more rePorts to the
npp"flate Division upon which
tlture action maY then be
based. In the words of Mr'
.Iustice Cardozo, then Chief
Juclge of the New York Court of
app6als, the Proceedings at
splcial Term thus simPIY con-

=titrt" a I'Prelimi-narY inquisi-
tion, without adversary Par-
ties, neither ending in anY
rlecree nor establishing anY
right * * * a quasi administra-
1 i[" r"m"av wnereny tue-g
is qlven informati
mi,ve it to other acts there-
ir l'tqr- * * *. tt PeoPIe ex rel '
xirriin v. Culkin, 248 N'Y' 465'
4'19, L62 N.E. 487t 492, 60
A. t,.R. 851.

,rt ?.()o-g1 (emPhasis added) 'Itl.

-13 -

The Committeers function in the in-
stant case was quite similar to the func-

tion described by this Court in Anonymous

v. Baker, supra. Thus, it is clear that
the Committee functioned in an adminis-

trative, rather than judiciat capacity,

and that the district court erred in
dismissing the complaint on the basis of

absol-ute judicial immunity. 1

lEven if the members of the Griev-
ance Committee were acting in a judicial
capacity, they would not be immune from
suit for prospective relief or for attor-
neyrs fees under 42 U.S.C. S 1988. Pul-
liam v. Allen, 466 U.S. 522 (1984). Fur-
thermore, if the members of the Grievance
Committee had been acting to enforce the
Bar Code, and are thus appropriately
treated as prosecutors, they would still
be I'amenable to suit for injunctive and
declaratory relief. It Supreme Court of
Virginia v. Consumers Union of United
States, Inc. | 446 U.S. 7L9t 734-37
(1980). Since such rel-ief was requested
in the Petitionerrs complaint, the
court's dismissal of the complaint in its
entirety on the basis of absolute im-
munity was clearly in error.
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The subPoena served on Petitioner

states, iD pertinent part' ttto give tes-

timony in a pending preliminary inves-

tiqationofacomplaint[.]l'TheBar

Association defendants quote the fuII

text of their Rule 6C3 'L2 regarding pre-

I iminary investigations (J'A' L96) '

'l'heir Procedures for the Grievance Com-

niit.tee clearly indicate that the prelimi-

nirrY investigative stage was involved

(,J.A. 38-39) ' The preliminary nature of

t lrc' proceedings is graphically set forth

itr perragraph B7 of the complaint (J'A'

I O'r-106) '

The Bar Association defendants

l.riledtociteAnonymousv.Baker,Supra.

I n their Reply Memorandum' they opined

th;rt petitionerrs citation of the above

w.r:r 'f blatantly wrongrr (J ' A ' 267 -68) ' The

-15-

courtrs ruling that they enjoyed absolute

judicial immunity is an abuse of discre-

tion since petitioner cited the case in

the opposition memorandum of law (J'A'

222-23) - The whole point on absolute

judicial immunity was again presented to

the court in petitioner's Writ of Man-

damus (J.A - 474-78)'

Pursuant to the ethical dutY of

counsel to direct the courtrs attention

totheconductofopposingcounsel,peti-

tioner pointed out to the circuit court

theethicallapseofcounsel'whoargued

absolute imrnunity but did not refer to

Anonymous v. Baker, -E!P-E-a' Mylett v'

Jeane, 91O F.2d 296' 301 (5th Cir' 1990) 
'

In re Gopman, 531 F'2d' 262' 265-66 (5th

Cir. tg76). The circuit court panel did

not respond to petitionerrs accusation on
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t.he above, ds well as the failure of

counsel to cite controlling authority on

t-he issue of post-deprivation remedies'

Nor did the panel question counsel' The

next day, the circuit court summari-Iy

,rl-firmed the district courtrs decision'

irrcluding the holding that the Bar As-

r;o<:iation defendants enjoyed absolute

itrrl icial immunity. (Appendix at 2'4 ')

IV. 'TIIE DISTRICT COURT ERRED IN
FAILING TO ADDRESS THE PETI'
TIONER' S CONSTITUTIONAL ATTACK
oN N.Y. JUD. LAW S 90(10),
WHICH GIVES THE APPELI,ATE DIVI-
S.ION UNBRIDLED DISCRETION TO

KEEP SECRET OR TO DIWLGE AT
WILL, ALL OR ANY PART OF PA'
PERS, RECORDS, OR DOCUMENTS

GI]NERATED IN A DISCIPLINARY AC'
'rroN.

As an examination of the district

t:ourt t s opinion reveals, the court utter-

ly f'ailed to address the Petitionerrs

-L7 -

third and fourth causes of action which

sought a declaration that N.Y. Jud. Law S

90(10) (McKinney 1983) was unconstitu-

tional, and sought expungement of the

Petitionerts disciplinary file (J.A. L44-

46) .

The statute provides that all pa-

pers, records, and documents relating to

any complaint or investigation relating
to the conduct or discipline of an attor-
ney "shal-l be sealed and deemed private

and conf idential. tt N. Y. Jud. Law S

90(10) [reproduced in its entirety in

Appendixl. The statute further provides

that rrthe appellate division havj-ng jur-

isdiction are empowered, in their discre-
tion, by written order, to permit to be

divulged all or any part of such papers,

records and documents.rr Id. Further-
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more, it is left to the presiding justice

whether or not notice should be given to

the persons or attorneys affected by any

disclosure of material. fd. As the

Petitioner has alleged, this statute

gives the Presiding Justice of the Appel-

l ate Division unfettered control over the

investigative files of attorneys (J.A.

l4l,) . Under the authority of this stat-

utcr, an attorney may be subject to inves-

t ic;ation and discipline without having

t lrc opportunity to see the contents of

Ir i s ri i scipl inary f i1e. Indeed, this is
t,xlcrtly what happened in the Petitionerrs
('.1!;c.

Pl-aintiff simply asked Gentile for

pcrmission to examine the investigative

I i Le; N.Y. Jud. Law S 90(10) was not men-

tioned in plaintiffrs letter. Plaintiff

-t-9-

did not request a reexaminatj-on of the

file from Gentilei he requested copies of

enumerated documents in the investigative
file to present to Judge Murphy as part

of a formal complaint against the Griev-

ance Committee members.

Plaintiff 's application under N.Y.

Jud. Law 5 90(10) to Judge Murphy did not

present a case or controversy that could

be acted upon by the court of appeals or

the United States Supreme Court. In re

Summers, 325 U.S. 561, 566-69 (L944).

The application did not challenge the

validity of N.Y. Jud. Law S 90(10); it
was a ministerial- request, not a reguest

for judicial determj-nation. Feldman v.

Gardner, 2L3 U.S. App. 119, 667 F.2d

1295, 1315-16 (n.779 discussing K!:ssne_q.

y_.__Unde_ryoa-d, 552 F.2d 74C (7th Cir.
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1977) , cert. denied t 435 U.S. 933 (f-978) )

(D.C. Cir. 1981), vacatedt 460 U.S. 462

(1e83); Raoo v. Committee On ProfesErelAf

l,ltlr,ics & Conduct, 5O4 F. Supp. LO92,

1 097..98 (S " D. Iovra 1980) ; Application of

1,.8.,._& w._4217 , 238 F.2d 163 (9th Cir.

l()tr(r) ; Matter of Baker , 693 F.2d 925 (9th

cir'. 1982) ; Unitell States v. Melendez-

r',rrrie,D, 811 F.2d 780, IAL (2nd Cir.

l')tl'l). There simply was no procedure for

trl,rintif f to follow. In re Berkan, 648

lf.2ri 1186, 1389-90 (1st Cir. 1981-).

Hence the supplemental complaint is

ba:;ed upon the initial conduct of Judge

Mr.rrphy and Gentile rejecting plaintiff 's

t:omplaint, the denial of further access

to t-he investigative file, aII the a1-

loqations of the complaint (which are

rlc'crnecl true for this motion), the motion

-21-

to dismiss by the State defendants which

clearly indicates that they have ratified
the conduct of the Bar Association de-

fendants, and their conduct in obstruct-
ing plaintiffrs complaint and covering up

the acts of the Bar Association defend-

ants. AIl the foregoing constitute a

continuing tort action and violations of
42 U. S. C. S 1983.

Judge Murphy made the following
comment regarding access to disciplinary
files 1n the Roy Cohn case, fn the Ap-

, 1l-3

A.D.2d 92, 495 N.y.S.2d 181, L82 (1-985):

rr I Jn the Committee I s hun-
dred year history, during which
thousands of attorneys have
appeared before it, the Commit-
tee has been nationally recog-
nized as a model of integrity
and industry. In any case, if
the Committee were to have been
established but a year dgo, a
good reputation for integrity
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and conpetence is essential to
its work as this Courtrs Prose-
cutorial nominee. In that
reputation, the Public has a
stake. . . . trt

rr t When it is shown that a
respondent in a Pending dis-
ciplinary proceeding has Pub-
riCry accused the disci-PlinarY
instrumentalitY of this Court
of having been constituted of
incompetents who Prosecuted him
l or a potitical PurPose, upon
meritless charges, with the
int-ent- of !smearingr him, good
(:(lr.ls;e has been Proved for entrY
ol an order oPening the records
ol that prroceeding for PubIic
('xamination. As it cannot Iie
i n the mouth of such a resPond-
r.r'rt that he maY accuse the
Comrnittee member of disbarrable
o l- f cnses by them j-n their Pro-
sccution of him, and Yet keeP
the record of that Proceeding
l.rtlyond publi.c examination upon
.r claim of statutorY confiden-
t,iality, it could not have been
thc Legislature's intent that a
rcs;pondent's right to confiden-
tiality would extend beYond his
rnaking of such an attack upon
the Committeers members[. ] I rl

l'l a i r-rt if f has standinq to sue t'lttr

II
,il

n
t

-23-

Rights violations. Javits v. Stevens,

382 F. Supp. 131, 135 (S.D.N.Y. J.987) i

Evans v. Lynn, 537 F.2d 57L, 577-78 (2d

Cir. 1,g75) (inaction as breach of affirm-

ative duties); Smith v. Meese, 82t F'2d

L484t L4g3-96 (1lth Cir" 1987).

The action taken bY the Grievance

Committee against the Petitioner stemmed

from the Petitionerrs lawful exercise of

his first amendment rights in advertising

his legal research service (J.A. 7,

paras. 1, 67 et seq.). As this court has

noted, nonmisleading adverti-sing by an

attorney falls within the scope of first

amendment protection- Bates v. State Baf

of Arizona, 433 U.S. 350 (L977)i In re

R.M.J. , 455 U.S. 191 (L982).

Uncler N.Y. Jq{.- Law 5 90(1O) , the

abil ity,
iit,rt iv irlu,r I ly I or c'iv i I

Cr iev;tnc:t' ('()trrlll it t oc is qiven the
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which it exercised in the case at bar, to
lirbricate complaints and other material,
lrlirce them in an attorneyrs file, and use

I lrc f ile as a basis for disciplinary

lrroceedings. Under N.y. Jud. Law S

')o(10), the investigated attorney has no

rr'c()rrrse to challenge the material in the
I i lr:, because, as in the instant case,
t lrt' ;rttorney can be denied access to the
I ilr.. 'Ihus, the law can and is used to
Irrrt_hcr the Grievance Committeers func_
t ion as a 'rlawyers protective guild"
(,1-A. 399), and has a chilling effect on

I lrc tirst amendment rights of attorneys.
Tire district court failed to address

t lrir; question raised in the petitionerrs

r'orrr;r,[aint, yet the court dismissed the
(:()mplaint j.n its entirety. This is

-25-

clearly an error which is ptain from the

record.

In addition, the court failed to

address the Petitionerrs cause of action

for expungement of his discipl-inary file-

It is well established that the rrfederal

courts have the equitable power rto order

the expungement of government records

where necessary to vindicate rights se-

cured by the Constitution or by stat-

ute.tt' Fendler v. Uni@

of Prisons, 846 F.2d 550, 554 (9th Cir.

1988); shanbarcrer v. District Attqrnev of

Renssel-Iaer County, 547 F.2d 77O (2d Cir.

Lg76), cert. deniedt 43O U.S. 968 (L977);

Chas@, 510 F.2d L232t L235

(D.C. Cir. l-975). The district courtrs

failure to address the expungement issue,

or to set forth its reasons for declining
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to exercise its equitable powers in this
regard, was clearly erroneous and an
abuse of the courtrs discretion.

V. IF SANCTIoNS ARE IVIANDAToRY
UNDER RULE 11 WHERE THERE ARE
MATERfAL MISREPRESENTATTONS OFTHE RECORD, FATLURE TO CITE
CONTROLL]NG ADVERSE AUTHORTTY,
AND FRIVOLOUS ARGUMENTS, A
COUR? MAY NOT DISMTSS THE COM-pL,ArNT UNDER RULE 12 (b) BY
ADOPTTNG VERBATTM ALL THE MOV-
ANTS ' CONTENTTONS OF THE I,AW
AND THE FACTS.

The court r s d.ecision adopts verbatim
,ln cntire memorandum of 1aw, 30 pages in
lr:n915, plus 44 pages verbatim from the
ot-her memoranda of 1aw by the defendants
(.r.A. 549-51) . No reference whatsoever
ir; nterde to any conlention of fact or law
rn,lrlc by petitioner in his affidavits or
rncmoranda of lar,y.
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Such uncritical accePtance of the

movantsr factual and legal contentions is

a blatant departure from the proper

standard on a Rule 12 (b) motion to dis-

miss, and the practice has been condemned

by the federal courts. In Dileo v- Ernst

& Young, 901 F.2d 624, 626 (7th Cir.

1990), the court of appeals stated that

the district court had acted improperly

in accepting the reasons set forth in the

defendant's brief on a RuIe l-2 (b) motion

to dismiss. In condemning this practice,

the court stated as follows:

The judge accePted the
rrreasons set forth in E & Wrs
briefsrr in the district court.
Even if we had copies of these
briefs (no one suPPJ-ied them to
us), they would be inadequate-
A district judge could not
photocopy a lawyer's brief and
issue it as an opinion. Briefs
are argumentative, Partj-san
submissions. Judges should
evaluate briefs and produce a
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neutral conclusion, not repeat
an advocaters oratory. From
time to time districl judges
extract portions of briefi and
use them as the basis of opin-
ions. We have disapproved thispractice because it disguises
the judge's reasons and por-
trays the court as an advo-
caters tool, even when thejudge adds some words of hisown. E.gt., Walton v. United
Consumers Cl-ub, fnc. , 786 F.2d303, 313-14 (7th Cir.1986); In1e X-Cel , f nc. , 77 6 F. 2d j-3 O(7th Cir.19B5) . Juclicial adop-t.ion of an entire brief isworse. It withholds informa-
tion about what arguments, inparticular, the court found
;rersuasive, and why it rejectedr:ontrary vj_ews. Unvarnished
incorporation of a brief is a
lrract.ice we hope to see no
more.

Clearly, the

irr:lt,rnt case was

district court in the

guilty of this practice
l,'rrr-tlrermore, the court of appeals made no

,rt t'cmpl f6 review independently whether
tl-rc contentions in the movantrs memoranda
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relied upon by the district court were

accurate.

The Supplemental Complaint Clearly States
A Cause Of Action.

The court states that the supplemen-

tal- complaint I'contains no specific fac-

tual allegationsrr and in the same sen-

tence continues: trreads in pertinent

part as follows: 'Defendants Gentil-e,

Reynolds and Murphy conspired to block an

investigation of plaintiff 's complaints

against the erievance Committee defend-

ants, and wilfully refuse to grant plain-

tiff further access to his investigatory

file in order to deny plaintiff the evi-

dence required to sustain this actiontI

(J.A. 548). The court also ignored the

final paragraph 159 which states: rrThe

motion for s:,umtnary judgment against



-3 0-

plaintiff filed by defendants Gentile,
Reynolds and Murphy is false and frivo-
Ious, and constitutes gross malpractice

and intentional negligent misrepresenta-

tionrr (J.A. 151) . Paragraph 155 incor-
porates the complaint; attention is di-
rected to L44 of the complaint (J.A.

145). There is no pleading requirement

of stating facts sufficient to constitute
cause of action, but only that there be

short and plain statement of a claim

showing that the pJ-eader is entitled to

relief. Dioguardj- v. Durning, L39 F.2d

774t 7'75 (2d Cir. L944). Depositions of

the State defendants were scheduled with

notice to the court, which chose to abort

them (J.A. 508). The court should have

noted the judicial tumult regarding the

State defendants (J.A. 509-10, 515-21).

al

a
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The relationship of Reynolds with the Bar

Association defendant Patrick WalI is

alleged in paragraphs 156 and L57 (J'A'

150). Under the circumstances, each

defendant has sufficient notice of what

he is charged with. Goldman v' Be1den,

754 F.2d 1059 , 1-O7 O (2d Cir' l-985) '

It is submitted that even a cursory

examination of opposing memoranda of law

will indicate the abuse of discretion by

the court in adopting verbatim the con-

clusions of moving counsel (J'A' 327-57 |

J.A. 361-91).

In deciding a Pretrial motion to

dismiss a complai-nt for lack of personal

jurisdiction, the court has certain op-

tions. It may determine the motion on

the basis of affidavits- Here ther:e were

no affidavits or even a statement of
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facts by Florida counsel, sinply his
arEuments in his memorandum of 1aw, which

have no probative value for granting
mcttions" Fonte v. Board of Managers of
co_nlrnental Towers Con , g4g F.2d

?4, 25 (2d Cir. 1988) ; Sardo v, McGrath,

lfl() F.2d 20, 23 (D.C. Cir. tg12).

Even if submitted in affidavit form

:;t,rl c.mcnts not based on personal knowl_

lrlr;s. and thus amor.lntj_ng to hearsay are
rrot r;uf'f icient to warrant a motion to
tli:rmiss even under RuIe 56. Kamen v.
Anl. t-i .,.! t 7gI

l,'.2d 1006, 1011 (2d Cir. 1996).

'l'he court may permit discovery, and,

i rrrlr.ed, the court cannot dismiss for want

ol jurisdiction without discovery. Al_1

I iitn@rnsurers v. cuomo, 854

lr.2d 59L, 597 (2d Cir. 1988). FinaIIy,
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the court may conduct an evidentiary

hearingi on the merits of the motion, but

until such a hearing is held, a Prima

facie showing suffices, notwithstanding

any controverting matter presented by the

moving party to defeat the motion. Ma-

r'ine Midland Bank N.A. v. M1I.LeE, 664

F.2d 899, 9o4 (2d Cir. 1981) "

The arguments or statements of coun-

sel must be warranted by the record.

Estate of Detwiler v. Qffenbechner ' 728

F. Supp. 103, 135 (S.D.N.Y. 1989).

The allegations of the comPlaint

establish an actual conspiracy against

appellant (CompIaint, J.A. 58*60; J.A.

51-65; J.A. 44'46i J.A. 47'57; J.A. 66-

68t J.A. 95, paras. 72, 73i J.A" 100,

para. 77; J.A. 101, Para. 81; J.A. 103

(4) , (5) ; J.A. 106, Para. 89; J.A. 114
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(h); J.A. ta7, para. 92; J.A. 109(15),

(16) , (r7) ; J.A. 111, paras. 93, 94, 96;

,,.A. LI5-1,7; J.A. 118, paras. 99, 100;

,J . A. L23 , paras . 111 , 7-L2; ,1. A " L24-29 ;

,l . A. L37 , para. 1l-9.

Even accepting the claim of Florida
t'ouns;el that the only contacts with New

York \^/ere two (unspeclfied) Ietters,

t lrlre is stilt a prima facie action for

,ur irrt-.cntional tort against The Florida

ll,r r'. Ca,l-5lgr v. Joines | 465 U. S. 783 , 789

( l'{)tl4 ) ; ['ox v. Boucher , '794 F.2d 34, 35

(;lrl Cir. 1986); Daffid_y,- Wej_tzman, 677 F.

lirrlr;r . 9.) , 99 (S. D.N. Y . 7987 ) discussing

Itrown__v. F.lowers, 688 F.2d 3Zg (5th Cir.

l()tt2), cert. denied, 460 U.S. lO23

( reB3).

The courtrs own decision in Ghazoul

v . _J.n_!_e rnat i ona I Managemen

-3 5-

Inc., 398 F. Supp. 3A7 (S.D.N-Y- L975) |

is dispositive of the issues of a prima

facie showing of jurisdiction. The court

treld that a conspiracy between a party,

who is never present in New York, and a

co-conspirator who carries out the tor-

tious activities in New York, subjects

the out-of-state conspirator to long-arm

jurisdiction in New York pursuant to N-Y'

civ. Praq. L. & R. S 302 (a) (2) (McKinney

199O). Ghazoul v. International Managte-

me4t Services, Inc., supra, 398 F. Supp.

at 31O"

The court Pointed out:
rrWhere I determination of

factual disputes central to the
assertion of jurisdiction maY
be dispositive of questions of
liability as well Ias jurisdic-
tionl, the plaintiff need onlY
show rrthresholdrt jurisdiction
sufficient to demonstrate the
fairness of allowing the suit
to continue. The parties are
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not bound by the court's juris-
dictional findings of fact when
the case comes to trial on the
merits I . rl

Id. at 309 (quoting Hatfield v. power

t:trrt1rqel__e_qj. , 382 F. Supp. 388 , 390 (D.

Mrl. te] 4) ) .

'l'he court and all counsel have over-

lookr:cl the key conspiratorial allegation
,,1 p,rr.rgraph 77 of the complaint, which

:,t ,rtoll irnd appears as follows:
tt l'/ . Also, unbeknownst to
pIilintiff, prior to February,
l'),|(r, Norman Faulkner
lrrr r' 6 - 797 4 , again wrote to
llc,rroj!!.i, stating that p
t i I t__'s fee schedule for legal
rosearch reports was a fraud,
,rnd that immediate action
r;trquld be taken against plain-
t i ff in New york. The above
letter is in plaintiff'
tiqative fi1e. "

(,r .A. 1OO. )

T'ne aforementioned paragraph of the

r:omprlaint clearly establishes an infer-

-37 -

ence of conspiracy between tsonomi and the

Florida defendants. Adickes v. S.H.

Kress & Co. , 3gB U.S. I44t 158-59 (L97O);

Firman v. Abreu, 69L F. Supp. 8l-l-, 813-14

(S.D.N.Y. 1988). See excellent analysis

of civ j-1 rights conspiracy in Hampton v.

Hanrahan, 600 F.2d 600, 620-24 (7th Cir.

Le79).

In a subsequent case, citing its

decision in Ghazoul v. International

Management Servi-ces, Inc., supra | 398 F.

Supp. at 309, the court in American Con-

t-ract Desicrners v. Clif fside- -fnc-, 458

F. Supp. 735, 737, stated:
t'In deciding the instant

motion, the Court has relied on
the affidavits of the Parties
to establish jurisdictional
facts. . These are for the
most part undisPuted, but where
there is a dispute the Court
has set forth the resPective
contentions of the Parties,
mintlIttI oI tttc fact that it
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must consider the pleadings and
affidavits in the liqht most
favorable to the plaintiff[.]"

(c:itations omitted. )

The courtrs findings of fact regard-
irrr; the Florida complaints are clearly
rrrrofl<:ouSr and they are adopted verbatim

I rom the Bar Association's moving papers.

'l'lrl t*'ourt states 'rMorri-s Gutt . noti-
t ilrl plaintiff by letter of the complaint

,rrrtl rr.cluested that plaintiff set forth
lr ir lrosition" (J.A 542) . Gutt simply an-

rrurrr)r.:c-rd that a Florida complaint had been

r'(.(:(]ivcd, did not specify in any way the

1rrr.r:ise nature of the complaint, mis-

r'{.[)resented the complaint as from a pri-
v,rte attorney in Florida, and requested

appellant to set forth his position, not

on any Florida complaint, but on Bonomi's

irdmonitory letter (J.A. 66-68, J.A. 72-

-39*

73). The court then states that rrthe

hearing plaintiff had requested began on

November 13, L974, and continued on De-

cember 4 , L97 4, and January 29 , L97 5 , tt

implying that appellant requested a hear-

ing on the Florida complaint. Appellant

requested a heari-ng on Bonomi's ad-

monitory letter (J.A. 72, 73; J.A. 122,

para. 106). There was no hearing on the

Florida complaint because it was never

placed on the record during the meeting,

despite petitionerts request for specifi-

cation of its nature (J.A. l-O3 (4) (5) ,

J.A. 1l-4 (h) , J.A. 115-18) . Petitioner

never saw the first Florida complaint

until after the meetings were completed,

and the Bar Association reveal"ed it as an

exhibit in their answer to petitionerrs

I ederal act i on (J. A " L23, para. 111) .
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The court states:

I I ] t j-s clear from plain-
ti-f f 's complaint that he did
know the identity of the author
of the Florida Bar complaint.
Fina11y, in regard to the let-
ter from Bonomi to counsel for
the Florida Bar which allegedly
stated that action would be
taken against plaintiff, plain-
tiff fails to explain how such
a }etter would give rise to
cIaim. Furthermore, it is
unclear how plaintiffrs lack of
awareness of such a letter
r-rntil 1986 prevented plaintiff
from having knowledge of the
facts necessary to commence the
instant action. 'l

(,,.A. r;46, 547.)

'l'he Bar Association said the same

t lr inq: I'Finally as to item 5, the letter

I ronr John Bonomi to counsel for the

l'lorida Bar which purportedly stated that

,rr.:t.ion would be taken against the plain-

Li I'f , plaintif f does not attach this

letter to the cornplaint. His pleading

fails to explain how the fact or exist-

-4r-

ence of such a l-etter would in any way

give rj-se to a cJ-aim, or how plaintiff 's
lack of awareness of such a letter until
1986 prevented him from otherwise having

full knowledge of all pertinent facts

necessary to file the type of action the

plaintiff has now commenced against the

defendantsrr (J. A . L7 4) .

While petitioner knew the identity
of the author and his first complaint, he

did not know until- 1986 that the same

author had written a second complaint

letter which charged petitioner with

fraud. That second complaint letter, and

Bonomi's rep1y, that they should get

together in New Orleans to discuss peti-
tionerts activities, is concrete proof of

a conspiracy. The second letter is also

proof of a rcckless rendition of an opin-
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belies the defense of good-faith probable

cause which petitioner faced in L975.

I)Ug@, 566 F.2d 8L7t 831-

\2 (2d Cir. L977) .

The above--as will be demonstrated

w i t.h the rest of the courtrs f indings--

, ' I r ,, r r-Iy inclicates that the court uncriti-

,,rl ly accepted all the defendantsr ver-

r;iorr of the facts and the law, and iq-

rror-r'ri the aJ-legations of the complaint

,rrrrl pctitionerr s opposition papers.

'I'his action was filed .in February

l,r{}t} . A}though requested twice by peti-

t ioner:, the court has never held a con-

I (.rence with petitioner and opposing

counsel.
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Chief Justice Burger wrote in
Scheuer v. Rhodest 4L6 U.S. 232, 236

(te1 4) :

rrWhen a federal court
reviews the sufficiency of a
complaint, before the reception
of any evidence either by af-
fidavit or admissions, its task
is necessarily a Iimited one.
The issue is not whether a
plaintj-ff will ultimately pre-
vail but whether the claimant
is entitled to offer evidence
to support the claims. Indeed
it may appear on the face of
the pleadings that a recovery
is very remote and unlikely but
that is not the test. More-
over, it is wel-l- established
that, in passing on a motion to
dismiss, whether on the ground
of lack of jurisdicti-on over
the subject matter or for fail--
ure to state a cause of action,
the allegations of the com-
plaint should be construed
favorably to the pleader.rr

The Court then went on to quote from

Conley v. Gibson, 355 U.S. 41, 45-46

(le57):
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"In appraising the sufficiencY
of the cornplaint we follow, of
course, the accepted rule that
complaint should not be dis-
missed for failure to state a
claim unless it appears beyond
doubt that the plaintiff can
@sinsup-port of his claim which would
entitle hirn to relief .'l

( l,irlptrasis added. )

An abuse of discretion is found when

,rn ,rl)pcIlate court i-s convinced that

llrr,r'r' v/i-ls the commission of an error of

l,rw, a judgment clearly against 1ogic, oY

,r ('()n(-"lusion against the reasonable and

;rr olr,rble deductions to be drawn from the

r l i r:l l oscd f acts. Coca CoIa Co. v, Trqpi-
(',rrf,r lrrod_!r-c_!_qr__I_ng=_, 690 F.2d 3L2, 315

(,.ltl c,'ir:. 1982).

Where a cr:urt uncritically accepts

findings and conclusions of counsel after

announcing a proposed decision in that

party's favor, the finding is clearly

-45-

erroneous. Anderson v. City of Bessemer,

470 U.S. 554,572 (1985). The abuse of

discretion standard implies that the

judge must actually exercise his discre-

tion. United States v. United States

Currencv in the Amount of Sl-03,387.27,

863 F.2d 555, 561 (7th Cir. 1988). An

abuse of discretion occurs when a rele-

vant factor that should have been given

significant weight is not considered.

Id. at 561. The clearly erroneous stand-

ard of review applies to all findings

without distinction between subsidiary

and ultimate facts. Marine Transport

Lines, fnc. v. fnternatignal Orqanization

of Masters, Mates & Pilots, 878 F.2d 41,

45 (2d Cir. 1989). It is improper for

the court to dismiss an acti-on on the

basis of inferences unfavorable to the
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l'.2d s86, 990 (2d

The courtrs

owrt ciecision is a

-46-

Deyen -v--lggghfin 
, 't 8e

Cir. 1986).

failure to consider its

manj-fest disregard of

tlrc applicable law'

I i nciings of

()r)(.! JtartY.

v. Vcsc,o- , 4gO F.2d 1-334,

cir.), qe!L. -de-!liC-d, 4l'7

'l'lrc r;rtionale is stated

tri]@,4

v. 1;eliclarity Carriers' Inc'| 674 F'

llul)I) . LO22, TA26 (S"D'N'Y ' 1'987); Karovos

('( )nl[)irni a Naviera, S 'A' v' Atlantica Ex-

'['his Court has roundly condemned the

1r rocedure of adoPt.ing in toto all the

fact and of law submi-tted bY

International Controls CorP'

1341 n.6 (2d

u.s. e32 (Le74)

in Russo v. Cen-

69. F.2d 623, 628

, cert. denied, 411 U'S

follows:

(2rl Cir . L972)

932 (I973) as
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rrFindings that are nothing
but cold rhetoric, couched in
extraordinarily broad and gen-
eral terms, and stripped of
underlying analysis or jus-
tification or an accompanying
memorandum or opinion shedding
some liqht on the reasoning
employed, invite closer scru-
tiny, especially when the case
concerns fundamental constitu-
tional freedoms. . The
need for precision and clarity
in fact-finding and the use of
cold conclusory statements as a
shield to prevent penetrating
the absence of facts is made
more significant because of therclearly erroneousr standard,
for while errors of law are
always correctable by an appel-
late court, errors of fact
rarely are, unless an appellant
can scale the high wall which
that standard places before
him. It stands to reason that
unless due care is given to the
process of fact finding, the
reliability of the district
courtrs conclusions wiIl be
subject to question, thus com-
pelling a reviewing court to
scrutinize the findings with a
sharper eye than i-s ordinarily
appropriate. rl

(Citation anrl footnote omitted. )
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t,

In Unjted States v' Forn t LZli

I'.2d g28, g42 (2d Cir' ) , cert' deni'-e-d'

l ity__o:E salamanea @, 316

I;. 694 (:-942) , Judge Frank wrote:

I'The correct finding, ds
near as maY be, of the facts of
;r lard suit is fUIIY as rmPor-
tant as the aPPlication of the
t-:orrect legal rules to the
I ;,rcts as f ound. An imPeccablY
'r:iglrt' i-egal rule aPPiied to
thc rwrongr facts Yields a
clccision which is as faultY as
ons: wh ich results f rom the aP-
1rI ication of the 'wrongr legal
r-ul e to the 'rightr f acts ' The
lartter tYPe of error, indeed,
r:an be corrected on aPPeaI '
But the former is not subject
to such correction unless the
apPellant overcomes the heavY
nuraen of showing that the
findings of fact are 'cIearIY
erroneous. I Chief Justice
Ilughes once remarked rAn un-
sciupulous administrator might
be tlmPted to say rrl,et me find
the facts for the PeoPle of mY

c;ountrY, and I care t ittle who
1 aYs down the general Prin-
ci-ple. " ' That comment should
be extended to include facts
I'ound without due care as well
il s tlnscruPulous fact-finding;

-49-

for such Iack of due care is
fess likely to reveal itself
than lack of scruples, which we
trust, seldom exists. And
Chief Just.ice Hughesr comment
is just as applicable to the
careless fact-finding of a
judge as to that of an ad-
ministrative officer. The
judiciary properly holds ad-
ministrative officers to high
standards in the discharge of
the fact-finding function. The
judiciary should at least meas-
ure up to the same standard. rr

(Footnotes omitted. )

The court echoes the Attorney Gen-

eralrs opinion that the statute of limi-
tations bars a constitutional attack on

the present disciplinary rules. The New

York Court of Appeals disagrees. Kirn v.

Noyes, 3L N.Y.S.2d 9O, 92-93, 262 A.D.2d

581, 583, appeal deniedt 263 A.D.2d 905

(\942). Also, tolling of the statute of

Iimitations applies for fraud and breach

of trust. Ernst v. Ernst , 40 Misc. 2d
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934, g4L, 243 N.Y- S-2d. 91,7 , 924 (1973) ;

Ln*re Tarbel-1s--E-s!-a!c, 99 N'Y's'2d 9o2'

eo5 (1e50).

The statute of timitations as to all

p.rrties is not applicable, ds there is a

ni;rter:ial issue of fact as to whether the

Iitate defendants have ratified the Bar

nss;ociationts acts, and whether a con*

tinuing tort is now involved' Rochon v'

I,:lrL 6gL F. Supp. L54B I L564 (D'D'C'

lgBB); PoPe v. Bond, 64L F' SuPP' 489'

499*500 (D.D'C. 1986); Cohen v' Good-

friend, 642 F- Supp. 95, 101 (E'D'N'Y'

1986); Richards v. New York State Depart-

men'E of Correctional Services, 572 F'

Supp. 1l-68, 1-T76 (S.D'N'Y' 1983) '

The uncertainty as to the true state

of any material fact defeats a motion to

dismiss. ouinn v. Syracuse Mode} Neigh-

-5 1-

borhood Corp. | 61-3 F.2d 438, 445 (2d Cir.

1980). Once a material issue of fact is

found to exist, the motion must be denied

and the case must proceed to trial.

United States v. One Tintoretto Paintinq,

69T F.2d 603, 606 (2d Cir. 1982).

The definition of an unresolved

factual issue is one that a reasonable

fact-finder could decide in favor of

either party. Anderson v. Liberty Lobby.

Inc., 477 U.S. 242, 25O (1985).

Defendants must carry a heavy burden

before the court can dismiss plaintiff's

fraud and concealment allegations without

trial. Defendants must show that even

when all ambiguities in the evidence are

resolved, and all inferences drawn in

favor of plaintiff, there are. no material

i ssues crenu inr.l y I n t-l i:;put-e " _S_g:I-gLlng
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c:ojp=-v- @, 7T2 F'2d 4

(2d Cir. 1983); Heyman v. Commerce &

lnclustry Co. , 524 F.2d t3L7 (2d Cir'

l()'/5). Since the allegations of bad

l,rith, fraud, and misrepresentation are

,rr-'t-ualIy documented in the complaint, the

rlo<:trine of equitable estoppel is an

ir;suc for the jury, and not the judge'

lvl rl;ic: ffesearcfi, fnc. v. V

irr,-f lio.cietv, 547 F.2d Lg2, L94-95 (2d

t'ir . lg76); cf . Dillman v. Combustion

l,lrr,l i ncer ing, Inc - , 7 84 F. 2d 57 , 60-61 ( 2d

t'ir'. 1q86).

The issue of the statute of limita-

t i ons should not be decided on a motion

lor: summarY iudgment- @,

Ioo Misc. 2d 511, 4L9 N-Y.S'2d 857, 863,

irf Lld, 75 A.D.2d' 4gO, 429 N'Y'S'2d 944

(r9'/ 4) i Sg-hrfni-dt v. Kav, 555 F ' 2d 3o, 31
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(2d Cir. 1"977). Much l-ess should a mo-

tion to dismiss under RuIe 12 (b) (6) .

Competitive Associates. fnc. v. Fantastic

Fudge, Inc., 58 F.R.D. L2L, ]-23 (S.D.N.Y.

L973). Even with affidavits by movants,

which is not present here, it is stil-I an

issue of fact on a motion to dismiss.

Hanna v. rJnited States Veterans Ad-

ministration Hospital, 5L4 F.2d LA92l

1094-95 (3d Cir. LeTs) .

Actual knowledqe on petitioner's

part in the present action is too in-

herently factual to provide a basis for

dismissal. Robertson v. Seidman & Seid-

man, 609 F.2d 583, 59L (2d Cir. 1979);

Friedman v. Meyers | 482 F.2d 435, 439 (2d

Cir. L973); Yeadon v. New York City Tran-

sit authority, 7L9 F. Supp. 2A4, 2A9-LA

(S.D.N.Y. 1989). The same is true for
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clue diliqence. Barrett v. United States,

(ru9 F.2d 324, 329-30 (2d Cir. 1982) . The

burden is on the defendants to come forth

with any facts that due diligence would

Irtrve discovered the evidence where the

riilmc defendants have concealed the very

(', r usje of action. Richards v. Mileski ,

(t(r). t'.2d 65, 7A-7f (D.C. Cir. 19Bl).

tt is sufficient for fraudulent

('()n(:calment when a conspiracy is by its

rr,rt rrre self -concealing. State of New

Yor'll v. Hendrickson Brothers, I-D-g--:-r 840

l,'.:tcl I065, 1o83-85 (2d Cir.), cert- de-

nir.cl, 109 S. Ct. LzB (1988). Mere non-

tl ir;closure rnay be enough if there is a

I iriuciary duty or other affirmative obli-

tr,rtion to make disclosure. Glazer Stee1

clofp.___v. Tovomenka, f nc. , 392 F. Supp.

t,oO, 503 (S.D.N.Y. L974).
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A11 the above considerations are set

forth in Socialist Workers partv v. At-
tornev General of United States | 642 F.

Supp. 1357 , L4:..3 (S.D.N.Y. 1986) (J.A.

229-32) .

There is also the issue of the pub-

lic policy of allowing the most pres-

tigious Bar Association to bar petitioner

from claiming his rights when the availa-

bility of the concealment defense was

obtained by them in such an unworthy

manner, and would not only grant them a

windfall to which they are not entitled,

but will encourage other bar associations

and diseiplinary bodies to mislead the

court deliberately. Stone v. Wil1iams,

891 F.2d 4Oi., 405 (2d Cir. 1989). The

statute of ]imitations does not apply

where an attorney's professional miscon-
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duct is involved. Matter of OrHara, 63

A.D.2d 5OO, 4OB N.Y.S.2d 70, 72 (lst

l)eprt l-978).

Should attorneys who commit crimes

in conductj-ng disciplinary proceedings be

;rl Iowed to avail themselves of the stat-

rrtc of timitations?

l',,r rt.-Deprivation Proced

The court states "Plaintiff did not

tirkc .rny further judicial action by way

oI an Article 78 pr:oceeding or otherwise"

(J.A. 543) . The court does not specify

precisely what legal action could be

t.;rken prior to the filing of charges.

Nor does the Bar Association specify any

1:rocedural steps, being content to cite

MaEr-4e--v---A1qCTU-C-a , 837 F .2d 45 , 47 ( 2d

Cir. 1988), which does not involve a

-57 -

disciplinary proceeding (J.A. 2O2) .

Petitionerrs opposition Memorand^um of Law

clearly made the point that until charges

are made, forqet it (J.A. 236-38). The

same point was recently made in Mason v.
Departmental Disciplinary Committee I Bg4

F.2d s1-2 (2d Cir. l-990).

The citation of Marino is frivolous.
Marino made no showing of inadequate

state procedures.

When counsel cited the Marino case

before the circuit court, petitioner
called it to the attention of the court
to no avail.

There were no charqes made against
petitioner after the investigation. Let

the respondents specify what state pro-
cedures were availabl_e to petitioner.
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As the foregoinE discussion shows,

the court clearly failed to apply the

proper standard on a Rule 12 (b) motion to

dismiss. Furthermore, the court's devia-

t ion from this standard and the court of

,rppeals' sanctj-oning of this deviation

,rr'o so profound that the exercise of this
('orl rt 's supervisory powers is justif ied.

CONCLUSTON

l,'or the foregoinqJ reasons, the Peti-

t i on I or a Writ of Certiorari- should be

rl,rrrteri, or in the alternative the case

r;lrotrld be remanded for further proceed-

i nr;l;.

Itcspectfully submitted,

John H. Babigran
Pro se
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