
1

2

3

4
5
6 t{o . 251

U}IITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

7 Argued by Appellant pro se
8 Subnicted by Appellee
9 October 5, 1994

August Term L994

Decided: December 23 , L994

IO Docket No. 94-6049

L2 In the Matter of DAVID B. JACOBS,
13 an Attorney and Counselor at Law

li

15 GR.IE'"'AIJCE CO}I}.IITTEE FOR THE EASTERN DISTRICT
16 0F l,iE"i YORK,

L7 Petitioner-Appe1lee,

18 against

19 DAViD B. JACCBS, ESQ.,

20 Respondent-Appellant.

2t ----x
22 Before: FEIIIBERG, MESKILL and MAHONEY, Circuit

23 Judges.

24 Appellant attorney was suspended from practice for three

25 years following state grievance proceeding. The Committee on

26 Grievances of the United States District Court for the Eastern

27 Distric*- of New York, under the procedure set out in its

28 
, 

General Rule 4, suspended appellant from practice in that
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court for the same perr-od. Appellant appeals from the Eastern

District's order. The crCer r-s a r f irned.

DAr./I D B. JACOBS , Woodbury, NY, pro se
f cr Respondent-Appe1lant.

ZACHAP.'1 i,i. CARTER, Brooklyn, NY
Uni'"ed States Attorney for the
Eastern District of New York,
(iohn Gleeson, David C. James,
Assistant United States
Attorneys for the Eastern
District of New York, of
Counsel), for Petitioner-
Appe I Iee .

FEfNBERG, Circuit Judge:

In this appeal, Dav:-d B. Jaccbs challenges the procedure

by which the United States District Court for the Eastern

District of New York, pursuant to General Rule 4 of the Uni-ted

States Di-stri-ct Courts for the Southern and Eastern Districts

of New York (Rule 4) , disciplj-nes an attorney who previously

has been disciplined by a state court in which he is admitted

to practice. By order issued January 31, 1994, the Grievance

Committee of the United States District Court for the Eastern

District of New York ( federal grievance committee) , a four-
judge committee chaired by the chief judge, suspended Jacobs

frorn the practice of law in that court during his suspension

by the Appellate Division of the New York State Supreme Court,

Second Department. Jacobs appeals from that order, alleging
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constitutionar infirnities in the state court order on which

r** ,as based as ;el-i as in t,he procedure followed by the

f ecjera I grie',,ance connrt'uee under Rule 4 . For the reasons

stJteo beic';;e aff:-rn t]le order of the federal_ grievance
-^-- iu r-..... I I l Htl -

I. Facts and Prior proceedings

The underry'rng state disciplinary action arose out of a

c::pLaint bi' Patricia h'arnhold to the Grievance Committee for
::e Tenth Jucrcial District of the Appell_ate Division of the
f,lc'; rcri: St.ltc Suprene Court, Second Department (state

fr':e1"'ance coi:tnrttee). Jacobs had represented warmhold in lggT

ani 1988 rn a divorce proceeding. The state grievance

cc;:lnitt--ee inrtiated an in...restigation and deposed Jacobs in
]ic'.'e:ber i939. Based on its investigation, the committee

char-geci --hat (1) Jacobs had overbilled warmhold on two

cc3:rs rons, (: ) he had i^rrongf u1Iy obtained from her and f iled
in the of f j-ce of the iJassau county crerk two confessions of
';ucionent and (t) he had inproperry attempted to rimit his or^/n

nalpractice Iiability. The committee then brought a petition

against Jacobs to the AppelLate Division. rn May 1991, the

Appelrate Division appointed a speciar referee to hear

evidence and nal:e a report. The referee herd five hearings

fron June to t{ovenber 1991, at which Mrs. warmhord was the

onry witness carled by the state grievance committee. Jacobs
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testified in his own behar: and called only one other witness.
rn June L992, the ref eree sus-rf,rned the charges of

misconduct aga ins-' Jaccbs . The jt.l:e grievance committee then
petitioned the Appeilate j-r-'zrslon r-o confirm the report of the

ref eree. rn an opinion an j orlc:: iated l'larch B, 1993 , and

reported at 188 A.D.2d 226, the Appel-late Division confirmed

the report and suspended -laccbs fron practrcing law for a

three-year perrod commencing Apr:-J- 12, 1993. rn imposing thrs
sanction, the court tocl: in:c ccnsrderation three prl-or

d j-sciplinary actions it had tai:en against Jacobs, two i-n 1986

and one in 1990. The cour-' fur--ner ordered that Jacobs vacate

the confessions of ;udgnenc agarnst. warmhord. Jacobs,s

apprication for pernrssion to appear to the New york State
Court of Appeal-s was dented. A2 N. y. 2d 681 ( 1993 ) .

On Apri_l 6, 1993, Chief JuCge Thomas C. platt of the

united states District Cour.- for the Eastern District of New

York, ds chairman of the grie.",ance committee for that court,
ordered Jacobs to show cause ,hy he should not be suspended

from practice in that courr durrng the period of his state
suspension. on June 10, t993, the Chief Judge appoi-nted a

three-member committee (referred to hereinafter as the

committee of attorneys or the advisory paner) to assist the

federal grj-evance committee. A1l- three attorneys were retired
judges. The advisory panel was to determine whether Jacobs

should be suspended from practice in that court on the basis
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of hrs state ccurt suspension. Under Rule 4, the federaL

qr:e\./ance connic:ee would foll-ow the state order unless Jacobs

sho;ed by cLear and convincing evidence infirmity of proof or

ot Cue process Ln che s-,ate proceeding, or that imposition of

,irsclp).;.ne b...' E.he district court would result in "grave

inlustice." For Ehe ccnvenience of the reader, w€ reproduce

Pu.l-e.l rn ful-I in Appendix A.

In resDonse cc Ehe order to show cause, Jacobs sought to

le icnd 1e.1rDS*u suspens ion in the f ederal district court and to

enlorn enforce:ent of the state court order of suspension. At

a hear-lng belcre Judge Platt on June 9,1993, Judge Platt

retused to cntoln the state court order, stating that he

lackeci the au'-hority to grant that relief .1

In a series of conferences with Jacobs beginning in

r\ucust 1991, the advisorl, panel attempted to determine whether

ln e..,rdenttari'hearing would be needed in order for Jacobs to

re:.cnstrf,te constitutional infirmity in the state proceeding

3r grave r-nSustice that would result from federal discipline.

Ac a hearr.nq he li llovenber 11, 1993 , Jacobs suggested

'drtnesses to be caIled at an evidentj.ary hearing. These

Jacobs has also initiated a separate action in the
Eastern District, seeking injunctive and other relj-ef
fron the state order. we take notice of an order issued
by' Judge Platt dismissing that complaint for failure to
staEe a claim upon which relief may be granted. Jacobs
v. Gurdo, No. 93-CV-3566(TCP) (E.D.N.Y. Aug. 24,1994).
An appeal from that order has been filed in this court
but has not yet been calendared.
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proposed witnesses includeC ir'ar:nc)-d, the attorneys who had

represented WarnhoIC's e>:-nusb:n-: -n their divorce proceeCinc,

the referee from Jacobs's sEate r:5ciplinary proceeding and

one or more judges ot |-he Appei l:.-e Divj.sion. The advisory

panel found that the infornat:.c:: :hat migh+- be fearned fron

each of these potential wrtnesses erther was already in the

record of the state proceeding, cculd have been presented

there or woul-d acid littIe of reie','ance.

In an opinion dated Dece:rer 10, 1993, the advisory panel

concluded that an evidentlar-v hearrng would not be needed to

deterrnine whether the federa] qr:evance conmi-ttee should

impose discipline on the basis oi the state order. The panel

went on to find that the state proceeding had been fair and

free of constitutionaL infirnit;' and reconmended that the

federal grievance comnittee suspend Jacobs from practice in

the federal district court. In an order issued on January 31,

L994 and signed by all fcur judges, the federal grievance

committee adopted the opinrcn c: the advisory pane1. Thj-s

appeal fol1owed.

II. Discussion

Jacobs argues that the state disciplinary proceeding

violated the f ederal and l'lew York State constitutions. Jacobs

urges us to enjoin enforcenent of the state order and to

reverse the federal grievance ccrnmittee's decision based on



I

2

l

that order. Additionally,
ot che procedure followed

uncier: RuLe -i .r iolated due

Jacobs charges that certain aspects
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Jur:,sdict.lon in t-his Court

As a prel r.::rlnary matter, w€ consider our own jurisdiction
to revrew the district courtrs decision to sanction Jacobs. A

lrstrrcr- courr--'s author:-ty to disciprine attorneys admitted to
appear before it is a ilell--recognized inherent power of the
cour: - See in re Sn1,der, 472 u.s. 634, 643 (1gg5) ; Theard v.

Un:.-.ed states, t5:, u.s. 2'78, 2gL (1957). precisely because

th rs rs an r-nherent, sel f -contained power of any court, the
power of an appe]-rate court to review a lower courtrs decision
to sancti.on an atr.orney is not self-evident. rn an early
clse, the Suprene Courr-- i./as asked by a suspended attorney to
grsnc r ;rit of mandamus to the lower court restoring the
at--crnei'"to his place of attorney at the bar" of that court.
rn denying Ehe notion, chief Justice Marshall observed that
"'s'one doubt.s 3re feLt in this court respecting the extent of
its authorlty as to the conduct of the circuit and District
Cour+.s towards their officers. . . .il Ex parte Burr, 9 Wheat

(22 u.s-) 529, 530 (1824). Neverthe.l-ess, the court in Burr

Ieft open the possibility that it might intervene "where the
conduct of the circuit or District court was irregurar, or was

flagrantly improper." 9 Wheat (22 U.S.) at 530.

aq. :31
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In the instant case, the order of the federal grievance

committee does not at fi.rst blush tppear Eo be the usual final

decision, appealable under 23 U.S.C. S 129L, since it is not a

decision of a single distrlc-- ; uCge, but rather a decision of

the court's f our- j udge grler,,ancc ccnmittee. It is possible to

regard this case as an appeal under 26 U.S.C. S L292(a) from

the district court's denial of Jacobs's request for an order

enjoining the state court disctplinary order. However, the

notice of appeal states onI;' '-hat the appeal is from the

opinion of the federal grievance committee and its order, and

does not refer to Judge Platt's refusal (sitting alone) to

enjoin the state order.2

Despite the perhaps metaph-vsrcal- problem of rrclassifying"

the nature of the appeal, this court had no difficulty more

than a century after Burr t-n sinply stating that rr[t]he

Circuit Courts have repeatedly entertained appeals from

Iattorney suspension orders], and their jurisdiction to

has been assumed without discussion.'r In re Schachne,

887 , 888 (2d Cir. 1931) (citations omitted) . The court

proceeded to review the district court's determination

abuse of discretion. fd.; see also In re Chopak, 160 F

886, 887 (2d Cir. ) , cert. deni-ed, 331 U. S. 835 (L947) .

do so

87 F.2d

for

.2d

23
24
25

As
brought
Platt.

we have already noted,
a separate appeal from

see note L, Jacobs has
a later order of Judge

Ao 724
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r rhe Suprerne court and circuit courts appear to have

2 ccncluded that while regulation of attorney behavior should

I renain prinarily wrthin the discretion of each district court,
'l l-L Ls.cntrary t.o fundanentaL notions of fairness to close off
5 aIi al"enues of review, even if only for the most glaring

6 rrregularrtres. where a court has clearly abused its
7 d j.screc ion to discipl ine an attorney, 'rsome suitable appellate
Q rarorr'rr wourd have to appli-. Thatcher v. united states , zL2

9 F. 8o1, a0.i-05 (6th Crr. r914) , appeal dismissed, 24L u.s. 644

l0 (191rr) . Thrs ccur*' rn schachne apparently found this
rL reasonlng persuasrve rn confirming its own jurisdiction to

l-: revre'^' an order cf a district court suspending an attorney.

13 we find no reason to devrate from this well-established
I4 precedent.

15 3. The State proceeding

':.r: Despite Jacobs, s f ailure to appeal from Judge platt,s

L: iune 1993 refusar to enjoin the state disciplinary order, he

18 as}:s us to grant such an injunction. Putting to one side the

r9 jurrsdictionaJ. question posed by Jacobs,s notice of appeal,

20 alread;' discussed above, on this record we cannot enjoin
2l enforcement of the state order. see Theard, 3s4 u.s. at zgt-
22 32; Selling v. Radford, 243 U.S. 46,50 (1917). The New york

23 ' State judiciary regulates the practice of law in the courts of

24 , the state, and generalry federal courts must not interfere

AC 7:A
d.- ; : -.2
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with its authority to do so. Even assuming that in an

extraordinary case a federal court could conceivably intervene

to correct a gross injustice by a state judiciary in
regulatj-ng the practice of law in the state, this is not such

a case.

We must still face the guestion whether the fed.eral

grievance committee could properly rely upon the state

discipli-nary proceeding as a basis for taking similar
disciprinary acti,on at the federaL level. The district court

had to examine the state proceedi-ng for consistency with the

requi-rements of due process, adequacy of proof and absence of

any indication that imposing discipline wourd result in grave

injustice. Se1Iing, 243 U.S. at 51; Rule l(g).
Jacobs vigorously argues that the Appellate Division

racked subject matter jurisdiction over pivotal issues in his

state disciplinary proceeding. Thus, Jacobs asserts that
central to the state's decision to discipline him were

findings regarding the fee he actually charged Warmhold and

what fee he reasonably could have charged. Determination of
his actual fee, Jacobs claims, is an issue on which New york

State statutory and constituti.onal law entitle him to a jury

tria1. Absent a jury trial, according to Jacobs, the

Appellate Division lacked jurisdiction to impose discipline on

the basis of a finding regarding his actual fee. At oral

argument in this court, Jacobs stated that he had presented

10
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t.his argument to the Appellate Dlvision on a motion for

reccnsrderation but ihat that court di.d not reach the issue.

fJor did the federar grrevance commi-ttee reach the issue.

Jaccbs's argunent over t.he state-Iaw limits on the authority

of the AppeIl-ate Div:.sion to find facts in a disciplinary

proceeding is ob',.riously a state law issue that must be

acidressed to ihe courts of New York.

As tc those rssues properly before the federal grievance

ccnnittee, the advisori- panel found that the state proceeding

'ras f a i r and f ree of f ederal const j-tutional i-nf irmity. we

,lgree ;rth the panel's assessment of the state proceeding.

JaccDS's ci-ai:rs of Frf th, Sixth and Eighth Amendment

v:.olations in the state proceeding are based on the groundless

assertion that an attorney subject to a state disci"plinary

prcceeding enjoys the fulr panoply of federal constitutionar

prctecr- Lons that apply to a criminaL prosecution. His claim

thf,t the ser,'enth Amendnent reguired a jury trial in the state

proceedrng rests on an equally flawed assertion that the

seventh Anendment applies to state as well as federal actions,

see Minneapolis & St. Louis R.R. v. Bombolis, 241 U.S. 2LL,

zLl (1916), and that any action in which an attorneyrs fee is

at issue ( including the state dj-sciplinary proceeding against

Jacobs) is a surt at connon law, in which he is entitled to a

jury triaI.

11

)av : )2
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For the reasons stat.ej rn the cpj-nion of the advisory

panel adopted by the federal gr:.e\.,ance committee, we find no

inf irmity of proof or Lacl.: of iue process in the state
proceeding or risk of grave j.nl usr rce tr.at would prohl-bit the

district court f rom suspend:.ng -irccbs on the basis of the

state order.

C. Rule 4

fn additi-on to a1)-eginq err-ors in the state proceeding,

Jacobs challenges the Rule i procedure under which the federal

grievance committee suspeniei hrn on the basis of the state

order.

Under Rul-e 4(i), a conplaint atleging that an attorney

has been disciplined by ancther court (as specifj_ed in Rule

4 (d) ) is directed to the chief judge of the court. The chief
judge in turn refers the ccr.plarnt to the committee on

grievances, which we have ai:-eady referred to as the federal

grievance committee. In '-hls case, the committee was composed

of chief Judge Thomas c. Platt as Chairman and Judges Leonard

D. Wexler, Reena Raggi and Arthur D. Spatt. The committee on

grj-evances decides, with or ;ithout investigation, whether to

pursue the charges agaj-nst the attorney. If it decides to

pursue the charges, the cor:tj-ttee serves the attorney with a

statement of chargres and an order to show cause why the

federal court should not inpose discipline. Following the

L2
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r attorney's answer, a hearing before rra panel of attorneys*

2 (the advisory paneJ.) is scheduled. After the hearing, the

3 paner submits its findings and recommendations to the

i qr:evance connrttee.

The attornel' has the burden to show:

b1' clear and convincing evidence: (f) that
there ,las such an i_nf irmity of proof of misconduct
b-v che at'.orney as to give rj-se to the clear
convictron that ithe districtl court could not
ccnsistently wrth its duty accept as final the
conclusion of the other court; or (2) that the
procedure resultrng i.n the investigation or
drscrplrne of the attorney by the other court was so
J.acl.:rng in notice or opportunity to be heard as to
ccnstltute a deprivation of due process; or (3) that-'he rnpos rt icn of di.scipline by Ithe district ] court
would resul,t rn grave injustice.

I3 
, 

*r,. .i (g) . Farl ing such a showing, the federal grievance

19 commrttee may discipJ"ine the attorney based on the other

20 court's order. Rule 4 (d). Such discipline may include

:t suspension. RuIe i(q) .

:: Jacobs's challenges to the procedure followed by the

:l federal grLevance committee may be summarized as follows.

2; Frrst, the grievance committee fail-ed to follow its own rules

25 by not serving him with the complaint that precipitated the

federal disciplinary proceeding under Rule 4 (i) . Second, the

order to show cause issued by the chief judge, with the 
,

oprnron and order of the Appelrate Division appended, did not 
,

constitute adequate notice of the charges against him. Third, 
i

the acivrsory panel's refusal- to hold an evidentj-ary hearing I

l

26
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30
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denied him an opportun:.ti' tc be heard. Finally, the chief

judge's request that Jacobs ref ra :-n f rom practicing bef ore the

district court pendrng drsposrt:on of his case by the federal

grievance commrttee den:-ed hrn iue process.

We address each of these cla.lns l-n turn.

Rule 4(i) does not entitle Jacobs to be served with the

complaint triggering the feCeral Ciscj-plinary proceeding

against him. The rule states s -i-nply that " I c ] omplaints in

writing will be directeC *-o the ch j-ef judge. .. . . " It

says nothing about the forn of a cornplaint and does not

mandate that the complaint be served upon the respondent

attorney. Indeed, it appears that the complaint referred to

in Rule 4(i) may simply be a notrfication by the state

grievance committee or the Appel-1ate Division, similar to the

notice that the federal dis*,rrct court is required to issue to

other courts, under another provision in Rule 4, following i-ts

own imposition of sanctions. See, Q.9., Matter of Sassower,

700 F. Supp. 100, 101 (E.D.){.'/. 1988), aff'd, 875 F.2d 856 (2d

Cir. I989 ) (describing event precip j-tating district court's

issuance of order to show cause as "receipt . of

notif ication of disbarnent'r )

Jacobs next claj-ms that service upon him of Judge Platt's

order to show cause did not provide him with adequate notice

as it contained t'no statement of any charges.rr This claim is

also meritless. What Jacobs faj-ls to mention is that appended

AO 724
{Rev 8/82)
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tc the order to show cause;i'as the March 8, 1993 Opj-nion and

Orde r o f the Appe I l ate Di.r.,ls ion . The Opinion and Order, which

Jacobs surely knew about er,'en before he recej-ved a copy from

the chref judge, cJ-ear1y sers out the charges against Jacobs.

Rule .i ( t) requlres no more. Constitutional due process

requires only notj.ce "of such nature as reasonably to convey

the required infornation." Mull-ane v. Central Hanover Bank &

Trust. Co., 339 U.S. 306, 311 (1950). The Opinion and Order of

the AppelLate Division certarnly passes the Mullane-standard.

jacobs's clain that he was entitled to a fuLl evidentiary

hearrng before the advisory pane1, and his related claim that

Ehe panel should have enforced subpoenas at his reguest, fi.nds

no support in RuIe.l or:.n the requirements of due process.

Rule 1(i) states sinply tha-.'rIu]pon the respondent attorney,s

answer to the charges the natter will be scheduled for prompt

hearrng. .'r A srmple hearing, dt which an attorney sets

out argunents in his defense, is not the same as a full

e.videntiary hearing, at which an attorney may elici-t testimony

and other factual support for his defense. The rule does not

entitle a respondent attorney to a full evidenti-ary hearing

;here he has had ar",rple opportunity to present evidence in the

state proceeding, where the record of the state proceeding

before the advisory panel is complete, and where the attorney

has failed to show how new evidence would shed significanti

I
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l

rl
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light on a claimed constitutionar rnfirmity in the state
proceeding.

W:-th regard to the due prccess claim, w€ examine the
advisory panej-'s decisron not to hold a full evidentiary
hearing according to the balancing of private and public
interests articulated by the suprene Court in Mathews v.

Eldridge, 424 U.S. 3Lg, 335 (1976). Under Eldridqe, w€

consider the private interest affected by the action of the

federal- grievance committee in folJ.owing the state order

without an evidentiary hearing, the rj-sk of erroneous

deprivation of that private interest, and the federal
grievance committee's interest in foregoing an evidentiary
hearing.

The private interest affected by the action of the

federar grievance ccmmittee is Jacobs,s right to practice raw

in the United States District Court for the Eastern District
of New York. we appreciate the importance of this j-nterest

and the impact that suspension will have on Jacobsrs abilj.ty
to earn a living at his chosen profession.

However, the risk of erroneous deprivation of Jacobs,s

lnterest by failing to hold an evidentiary hearing is
extremely 1ow. Jacobs had an opportuni-ty to present evidence

to the special referee appointed by the Apperrate Division ano

to appeal any errors in that proceeding to the Appellate

Division. Furthermore, Jacobs had an opportunity to explain

16



1 to the advisory panel appointed by the federal grievance

a ^^-- I rr^.z cc;:.nrrree how a new evidentiary hearing would enable hj-m to

3 carrlv' his burden of proof under RuIe 4(q) . The Advisory Panel

-i gave careful consrderation to Jacobs's summary of the evidence

5 he hoped to present, and found that the evidence Jacobs wanted

6 to produce either was already in the record of the state

7 prcceedrng, couLd have been put into that record or was of no

a s:.gn i f icance. See Dixon v. Love , 43t Lr. S . 105 , 113 -14 (1971)

9 (r'rs}-. of erroneous revocation of driver's license absent

l0 evr.Cent:.ary hearing not "significant" where licensee had

l- I opportunit;' to challenge disciplinary actions that were

l-2 predrcate for revocation) . Upon review of the record, w€ find

I3 no evrdence suggesting any appreciable risk that without an

14 evidentiary hearing Jacobs might be erroneously deprived of

I5 hrs Lnterest in practicing law in the district court.

L6 FinaIIy, the advisory panel had a clear interest in not

1; holdinq 3n evidentiary hearing where Jacobs had made no

l3 shcwing that such a hearing would reveal an infirmity of proof

19 or lac}: of due process in the state proceeding or risk of
) ^ dr:\/e in; ustice f rorn suspending Jacobs on the basis of theLv , Yrqr

2L , state order. An evidentiary hearing would reguire the

22 grievance cornmittee to expend valuable resources of time and

23 effort on a proceeding which, based on Jacobs's statements to

24 I the comnittee at the November 11, 1993 meeting, would do no
i25,r rTror€ than replicate Jacobs's state hearing or give Jacobs an

rlii rz
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unwarranted second opportunity to try the issues aIl over

again.

Given the 1ow risk of erroneous deprivation of Jacobs's

interest in practicing be:cre the district court and the

important public interest in not expending judicial resources

on a proceeding that would largely duplicate a prior state

proceeding, we hold that the advisory panel's denial of

Jacobs,s request for an ev;-dentiary hearing did not violate

Jacobs's due process rights.

Finatly, Jacobs apparently claims that Judge Platt's

request that he voluntarily refrain from practicing before the

district court pending disposit:-on of his case by the federal

grievance committee denied Jacobs due process. fn June 1993,

when Judge Platt asked Jaccbs whether he would voluntarily

refrain from practi-cing before the district court during the

pendency of the federal grievance commj.ttee proceeding, Jacobs

stated that he woul-d not be prejudiced by such a concession

and therefore agreed. Thus, although Jacobs initially

objected to Judge PLatt's request, he ultimately agreed to the

proposed interj-m measure. Jacobs not only voluntarily
complied with the request, but he also admitted that he would

not be prejudiced by his conpliance. The Advisory Panel ended

its deliberations within five months. Under the

circumstances, w€ decrine to address Jacobs,s argument on

appear that the district court violated due process by

18
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requesting that he refrain from practicing in the district

court pending the outcoine of the federal grievance committee

proceeding.

We have considereci all of appellant's arguments, and they

are wrthout nerit. we affirm the order of the federal

grievance connrttree.

19
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Appendix A

Rule 4. Discipline of Attorneys

(a) The chief judge shall appoint a committee of the
board of judges known as the conmittee on grievances, which
under the direction of the chj-ef judge shall have charge of
aII matters relating to discipline of attorneys. The
committee on grievances may entertain complaints in writing
from any source. Complaints, and any files based on them,
shalI be treated as confidential. The chief judge shall
appoint a committee of attorneys who are members of the bar of
this court to advise or assist the committee on grievances.
Members of this committee wiIl investigate complaints, and
wilI serve as menbers of hearing panels.

(b) If it appears, after notice and opportunity to Ue
heard, that any member of the bar of this court has been
convicted of a felony in any federal court, or in the court of
any state, territory, distr j-ct, commonweal-th or possession,
the menber's name shall be st.ruck from the ro11 of members of
the bar of this court.

(c) If it appears, after notice and opportunity to be
heard, that any member of the bar of this court has been
convicted of a misdemeanor, j.n any federal court or in the
court of any state, territory, district, conmonwealthr or
possession, the member may be disciplined by this court, in
accordance with the provisions of paragraph (g).

(d) If it appears, after notice and opportunity to be
heard, that any member of the bar of this court has been
disciplined by any federal court or by the court of any state,
territory, district, commonwealth or possession, the member
may be disciplined by this court, in accordance with the
provisions of paragraph (g).

(e) If it appears, after notice and opportunity to be
heard, that any member of the bar of this court has resigned
from the bar of any federal court or the court of any state,
territory, district, commonwealth or possession whj-Ie an
investigation into allegations of misconduct by the attorney
were pending, the member may be disciplined by this court, in
accordance with the provis j.ons of paragraph (g) .

(f) If, in connection with activities in this court, dny
attorney is found guilty by clear and convincing evidence,
after notice and opportunity to be heard, of conduct violative
of the Codes of Professional Responsibility of the American
Bar Association or the New York Bar Association from time to
time in force, the attorney may be disciplined by this court,
in accordance with the provisions of paragraph (g).
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(q) Discipline imposed pursuant to paragraphs (c), (d),(e) or (f) may consist of suspension or censure. rn the caseof an attorney who j-s a mem.ber of the bar of this court, it
may also consist of striking the name of the attorney from theror1. rn the case of an attorney adnitted pro hac vice, it
may arso consist of precruding the attorney from again
appearing at the bar of this court. upon Lhe entry of anorder of precrusion, the clerk shall transmit to the court orcourts where the attorney was admitted to practice a certified
copy of the order, and of the courtrs opinion, if any.

Discipline may be imposed by this Lourt with relpect toparagraphs (d) and (e) unless the member of the bar concerned
estabrishes by crear and convincing evidence: (1) wi.th
respect to paragraph (d) that there was such an infirmity ofproof of misconduct by the attorney as to give rise to theclear conviction that this court could not consistently withits duty accept as final the conclusion of the other court;or (2) that the procedure resulting in the investigation ordiscipline of the attorney by the other court was io rackingin not,ice or opportunity to be heard as to constitute adeprivation of due process; or (3) that the imposition ofdiscipline of this court would result in grave injustice.(h) If it appears, after notice and opportunity to beheard, that any rawyer not a member of the Lar of trris courthas appeared at the bar of this court without permission to do
-so, said lauryer may be precluded from again appearing at thebar of this court. upon the entry of an orde-r-of pr6clusion,the clerk sharr transmit to the court or courts whLre theattorney was adnitted to practice a certified copy of theorder, and of the court,s opinion, if any.

(il compraints in writing alleging trrat any member of thebar of this court is in a category desiribed in paragraphs (b)through (e), or that any attorney practicing in this court hascommitted the misconduct referred to in parigraph (f), will bedirected to the chief judge, who shall refer-suln complaintsto the committee on grievances, which raay designate anattorney serected from the paner of attorneys to investigatethe alregations if it deems investigation necessary orwarranted. rf, with or without investigation, the committeeon grievances deems that the charges refruire prosecution, astatement of charges shal1 be served on the attorney concernedtogether with an order to show cause why discipline- should notbe imposed. upon the respondent attorneyrs anlwer to thecharges the rnatter will be schedured for prompt hearing beforea panel of attorneys, which wil1 report findings and
recommendations. After such a hearing and reportr or if notimely answer is made by the respondent attorney or if the
answer raises no issue reguiring a hearing, such action shallbe taken as justice and this rule nay require.
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(j ) Any attorney who has been suspended or whose name has
been struck frorn the ro11 of the members of the bar of this
court may apply in writing to the chief judge, for good cause
shown, for the lifting of suspension or for reinstatement to
the rolls. The committee on grievances sha1l act upon the
application, either immediately or after receiving findings
and reconmendations from a hearing panel of attorneys to which
the application has been referred.

(k) Misconduct of any attorney in the presence of this
court or in any manner in respect to any matter pending in
this court may be dealt with directly by the judge in charge
of the natter or at said judge's option referred to the
committee on grievances, or both.

(1) Whenever it appears that an attorney admitted to
practice in the court of any state, terri-tory, district,
conmonwealth or possession, ot in any other federal court, has
in this court been convicted of any crime or disbarred,
suspended or censured the clerk shall send to such other court.
or courts a certified copy of the judgment of conviction or
order of disbarment, suspension or censure, and a statement of
the attorney's last known office and resident address.
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