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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

———————————————— X
MILTON LEVIN, :
Plaintiff, : T4 C 1668
-against- : (J.B.W.)
3 Q
( FRANK A. GULOTTA, etc.,
et al.,
A :
Defendants.
———————————————— x

PLAINTIFF'S OPENING BRIEF TO
THE THREE-JUDGE COURT

"I do believe that an injustice has been
done to [Milton Levin] in subjecting him
to the rigors of the within disciplinary
proceeding. . .

[Levin's] testimony before me was candid

and credible. A thorough analysis of the
evidence leads me to the conclusion that

the charges against [Levin] are supported
by little more than conjecture and surmise."
(Ex. A, at 63; emphasis added).

So ruled the only judge to hold a hearing, assess credibility,
‘Ebar make written findings in the New York State attorney disci-

plinary proceeding against plaintiff Milton Levin.

The same judge (Morton B. Silberman, J.S.C.) censured
the chief witness against Levin for suppression of evidence (Tr.
1051), and found Levin "innocent of the two charges preferred

against him" (Ex. A, at 65).

One year later, Milton Levin was ordered suspended

from the practice of law in New York.
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The suspension order was issued by the Appellate
Division (Second Department) of the New York Supreme Court,
which sat as the statutory trier-of-fact in the proceeding
against Levin. Justilice Silberman was only 1ts designated
referee. However, unlike Justice Silberman, the Appellate
Division acted in Levin's case without hearing the testimony,
viewing the parties, observing the confrontation of the wit-
nesses, listening to arguments of counsel, rendering a written
statement of the evidence it relied on, or making written find-

ings of fact.

The Appellate Division was authorized to sc act by
the New York Attorney-Disciplinary Statute. And, also pursuant
to that Statute, Levin was denied an appeal as_of right from
the Appellate Division's adverse determination and suspension

order against him.

Justice Silberman was correct: Milton Levin has been
the victim of an "injustice" -- an injustice ordained by statute.

We seek to remedy that injustice in this Court.

Preliminary Statement

Plaintiff has moved for a preliminary injur.ction
against enforcement of the New York Attorney-Disciplinary Statute

(sometimes hereinafter, "Statute"). There are no issues of fact.



Instead, this motion raises only the legal question or
whether a State statute that authorizes punishment without
hearing, punishment without evidence, punishment without
explanation, and punishment without review for only one
group of citizens, can be permitted to stand under the

Constitution.

We submit that it cannot; and we ask this Court
to so rule by declaring the New York Attorney-Disciplinary

Statute unconstitutional.

The task plaintifi asks this Court to perform is
a demanding one, but indispensable within the framework of

a federal system. For, as the Second Circuit has recently

reminded, in Salem Inn, Inc. v. Louis J. Frank, 501 F.2d 18,

22 (2d Cir. 1974):

". . .[Wle cannot ignore tnat lower federal
courts are the 'primary and powerful reliance
for vindicating every right given by the Con-
stitution, the laws and treaties of the Uni-
ted States.' Steffel v. Thompson, [94 S.Ct.
at 1218] (emphasis original), quoting Frank-
furter & Landis, The Business of the Supreme
Court 65 (1928)."

To vindlcate the rights of New York attorneys to due
process and equal protection, the State's Attorney-Disciplinary

Statute should be struck down. Such relief, however, is not

nearly so drastic as the abuse and injustice 1t woulé cure.
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It would not require a major upheaval in the State's method
of disciplining attorneys. 1Instead, it would call only for
the introduction of minimal procedural safeguards, which are
already required and in existence in New York for everyone

but attorneys.

Nor would such relief lower the standard of conduct
fto which New York attorneys are held. Plaintiff's quarrel is
not with the standard governing his professional conduct, but
with the New York statutory procedure by which that standard

is enforced.

Put simply: The New York Attorney-Disciplinary

Statute is bad law -- unfair, unwarranted and unconstitutional.

It empowers the trier-of-fact In an attorney disci-
plinary proceeding to render an adverse decision and impose
severe punishment without explaining its actions in any written
statement and without hearing any of the evidence? even in cases
(such as Levin's) where the credibility of the parties and wit-
nesses 1s critical to the outcome and where he who hears the evi-
dence finds the accused attorney not guilty. This denies due

process.

Further, under the Statute the State denies to attor-

neys, unlike all other New York litigants, an appeal as of right



"of the failure to give attorneys a full and fair heai&hg be-

fore the trier-of-fact, 1t also denies due process.

The State of New York, we submit, has no rational

(‘ reason to place attorneys under such substantial procedural
disabilities or to consign attorneys to second-class citizen-
ship, beyond the shelter of constitutional guarantees. We
recognlize that the speclal place of lawyers in our legal sys-
tem justifies the most careful scrutiny of their conduct and
integrity. We also recognlze that the State may properly dele-
gate the enforcement of attorney discipline to the judiciary.

But, as the Supreme Court stated in Johnson v. Avery, 393 U.S.

483, 490 n.11 (1969):

", . .[T]lhe power of the State to control

the practice of law cannot be exercised so

as to abrogate federally protected rights."

Hence, the power to regulate and enforce attorney

‘EE discipline does not include the power to trample on an attorney's

constitutional rights. But New York has exercised precisely such
unlawful power through the Attorney-Disciplinary Statute -- and
the vice of its exercise 1s perhaps nowhere better demonstrated
than in the case of Milton Levin. For Levin was ordered suspended,

pursuant to the Statute,.after the only Judge who held a hearing



or wrote an explanation of his decision found nothing but
"conjecture and surmise" to support any of the charges
against Levin, censured the chief witness against Levin,
condemned the disciplinary proceeding as an "injustice,"

(:\ and found Levin not gullty.

. A State statutory scheme that leads to such results
is clearly wrong. No valld State interest can justify it.

The Constitutlon does not permit 1t.

Accordingly, we ask this Court to grant Milton
Levin the relief he seeks, enjoining enforcement of the New
York Attorney-Disciplinary Statute and declaring it uncon-

stitutional, null and voild.

Nature of the Action

This 1s a civil rights action in which plaintiff
.seeks a declaration that the New York Attorney-Disciplinary
‘EDStatute is constitutionally infirm in that it denies the due
process and equal protection guaranteed by the 14th Amendment
to the United States Constitution.¥ Plaintiff also szeks inter-

' locutory and permanent injunctive relief against enforcement

#The full text of the Statute is reprinted at App. A.
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of the Statute, including an order issued pursuant thareto
suspending him from the practice of law for three years

("suspension order").

If the suspension order is enforced, plaintiff will
suffer immediate, irreparable injury -- not the least of which
will be the destruction of a professional reputation he has
earned over a lifetime. On the other hand, no injury whatéo—
ever could be sustained by the public or any other party if
enforcement of the suspension order is enjoined pending deter-
minatlion of the substantial constitutional qucstions raised in
this action.*¥ And Judge Weinstéin has recognized these factors
in previously entering a temporary restraining order herein

pursuant to 28 U.S,C. § 2284(3).

The Parties

Plaintiff Milton Levin 1s a 67 year old attorney,
admitted to the New York Bar in 1934. He resides and works

In Nassau County, New York, which is within the territorial

#As discussed more fully below, the charge leading to the
suspension order did not relate to any continuing course of
conduct. Instead, 1t related solely to plaintiff's submission
of one piece of documentary evidence to a State judicial inquiry
in 1970. Moreover, plaintiff has been a member of the bar for
over 140 years with an otherwise unblemished record.



Jurisdiction of both this Court and of the Appellate Division
of the Supreme Court of the State of New York, Second Judicial

Department.

The individual defendants are the Presiding Justice,
Associate Justices and Cierk of the Appellate Division, Second
Department (hereinafter collectively, "Second Department'" or
"Appellate Division"). They are named individually and in their
official State capacities. By law, they are responsible for the
enforcement and administration of the New York Attorney-Disciplin-
ary Statute 1n those counties of the State of New York comprising

the Second Judiclal Department.

Statement of Facts and
Prior Proceedings*¥*

To help the Court appreciate the magnitude of the
injustice worked by the New York Attorney-Disciplinary Statute,
we now review, in summary form, its precise operation in the

case of Milton Levin.

¥Unless otherwise indicated, the facts set forth in this
section of the brief are taken from the referee's report to
the Second Department (Ex. A). The Second Department made no
written fact findings of its own. Nor did the New York Court
of" Appeals render an opinion.
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Background of the Levin
Disciplinary Proceeding

Plaintiff Levin has practiced law in Nassau County,
but has derived his livelihood primarily from a real estate
partnership with his brother-in-law, Maurice Gruber, operated
under the name of Max Gruber Associlates ("Gruber Associates").
Since his admission to the New York Bar over 40 years ago,
Levin has had an unblemished record and has never been the
subject of any criminal complaint or disciplinary proceeding,

except for the proceeding at issue in this action.

The State disciplinary proceeding against Levin was
formally instituted on April 8, 1972 in the Second Department.
It stemmed from a 1970 Second Department inquiry into the
activities of someone else, former State Supremé Court Justice

Michael M. D'Auria -- a man Levin had met only once prior to

1970.

The D'Aurla investigation had been sparked by arﬁi—
cles appearing 1n July 1970 in Newsday, a Long Island newspaper,
which neither mentioned nor alluded to Levin, Gruber, or any
transaction between them and D'Auria. Instead, the articles
focused on charges by a Plainview, L.I. couple that D'Auria
had improperly sought legal fees while on the bench. By order
dated July 15, 1970 the Second Department directed that a

preliminary i1nquiry be conducted by Hon. Charles W. Froessel



to investigate the charges ("Froessel inquiry").

While Levin had only met D'Auria once by the time
of the inqﬁiry, and had never developed a social relationship
with him, Gruber‘had been a friend of D'Auria for over 15
years, thelr friendship strengthened by a common interest in
boating. D'Aurla's law firm had been retained by Gruber --
before D'Auria's election to the bench -- on both personal

and business matters, particularly on zoning applications.¥

In November 1970, three investigators on the Froessel

staff met wilith Levin at his office to discuss certaln trans-
actions between Gruber and D'Auria. They also subpoenaed
certain documents relating to those transactions, which Levin
promptly produced. Altogether, Levin had only two meetings
with the Froessel investigators, both of which were in Novem-
ber 1970. Near the end of the same month, Levin appeared,
without counsel, and gave testimony before the Froessel in-

gquiry.

¥D'Auria's firm was only one of several outside law firms
periodically retained by Gruber on zoning matters. Fees for
professional services rendered on such matters by D'Auria's
firm and others to Gruber Assoclates were invariably on a
cornitingent basis.
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The Charges in the Disciplinary Proceeding

There were two charges against Levin, both based
on his testimony and submission of documents to the Froessel
inquiry. They were contained in a petition that was filed
nearly two years after the inquiry had completed its work,

in April 1972.

Regarding Levin's testimony, the petition charged
that Levin“had testified falsely when he stated that $30,000
in bonds transferred to D'Auria in 1967 was a loan, whereas
the petition alleged that it was really a part payment of a
legal fee to D'Auria rendered in connection with a zoning
application in Plainview, New York ("Plainview zoning appli-

cation").

With respect to Levin's production of documents,
the petition charged that four admittedly back-dated documents
—- a deed, a blank acknowledgemen thereto, a promissory note,
and a document relating to a 45-foot Chris-Craft boat {"boat
document") -- were false and submitted deliberately to obstruct
the inquiry. According to the petitioner, the four documents
were all allegedly fabricated to cover up the same alleged
additional legal fee to D'Auria on the Plainview zoning appli-

cation about which Levin was charged with testifying falsely.

5.



As discussed more fully below, the referee was later
to find, after a lengthy hearing, that none of the testimony or
documents 1nvolved was false; and the Second Department would
thereafter affirm its referee as to all of these findings, ex-
cept with reépect to the boat document. But the Second Depart-
ment has never explained how it reached such a decision -- espe-
clally when allrthe allegedly false evidence was allegedly de-
signed to cover up the same alleged additional legal fee (on
the Plainview zoning application), and when the referee express—
ly found (in portions of his report apparently affirmed by the

Second Department) that there was no such additional legal fee.

Nor did the Second Department ever observe any of
the partles or wltnesses in the proceeding, although credibil-
ity was key to the case and although the referee (who did ob-
serve the parties and wiltnesses) expressly resolved all credi-

bility issues in Levin's favor.

Conduct of the Disciplinary Proceeding

On November 17, 1971, pursuant to the Statute, the

pecond Department appolnted a petlitloner pro se, Solomon A.

Klein, Esq. ("petitioner") to institute and prosecute the dis-

ciplinary proceeding against Levin. As noted, on April 18, 1972

=) P



petitioner filed a petition 1n the Second Depaftment reciting .
the charges agalnst Levin. By order dated October 24, 1972,
the Second Department then appointed Hon. Morton B. Silberman,
a Justice of the New York Supreme Court, as a referee to hear

and report to it on those charges.

Justice Silberman conducted ten days of hearing
between December 11, 1972 and January 18, 1973. Eleven wit-
nesses testified, producing 1,072 pages of transcript and 91
exhibits. In addition, Justice Silberman considered post
trial memoranda submitted on behalf of the parties, and heard

oral argument of counsel. He then'acquitted Levin on all counts.

Justice Silberman's Report:
Injustice Percelved

On September 4, 1973, Justice Silberman filed with
the Second Department a lengthy and comprehensive written re-
port of his findings, completely exonerating Levin on all
charges in every respecf. He concluded, on the basis of "a
thorough analysis of the evidence," that the charges were
"supported by little more than conjecture and surmise;" and
he condemned the disciplinary proceeding as an "injustice"

to Levin (Ex. A, at 63-64).

e
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Justice Silberman (himself a former State prosecutor)
found that there was no evicdence to sustain the false testimony
charge, but that it was based upon "conJecture and suspicion"
(Ex. A, at 54). 1In ruling on this charge, Justice Silberman

also expressly found that there was '"no evidence to support

petitioner's conjecture that a fee" 1n excess of the amount
always acknowledged by Levin had been pald to D'Auria for

legal services on the Plainview zoning application:

"There is no evidence to support petitioner's
conjecture that a fee of about $50,000 (rather
than ahout $20,000) was paid by Gruber and
Levin to D'Auria for the services rendered

on the successful application for the re-
zoning of the Plainview property. Consider-
ing that this was a re-zoning desired by

the Town, and considering that there was

no opposition to the application, even a

fee of $20,000 paid would seem to be a

most substantial one and disproportionate

to the services rendered. A fee of $50,C00
would be far 1n excess of any reasonable

fee for the services rendered on this re-
zoning application which was practically
assured from the outset." (Ex. A, at 54;
emphasis added).

After considering the false document charge in
piteal, detall, Justlce Sllberman concluded that there was no
cvidence to support Tt; and that, indeed, the purported evi-
dence concerning the charge was "wholly insufficient" to sup-
port the notlon that any of the "documents were prepared with
the intent to obstruct and pervert the [Froessel] inquiry" (Ex.

iy 1
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A, at 63). This followed, of course, from the finding that
the alleged additilonal Plainview fee (which the documents

supposedly masked) simply did not exist.

Justice Silberman's Credibility Findings
and Censure of Petitioner's Chief Witness

The credibllity of the partles and witnesses was
critical to a resolution of the charges against Levin. After
a "lengthy hearing," during which he "had an extensive oppor-
tunity to closely observe" the parties and witnesses, Justice
Silberman resolved the credibility issues wholly in Levin's
favor. He wrote:

"I was impressed with his [Levin's] back-

ground and his demeanor. His testimony te-

fore me was candid and credible. A thorcugh

analysis of the evidence leads me to the con-

clusion that the charges against [Levin] are
supported by little more than conjecture and

surmise." (Ex. A, at 63).

In contrast, he noted the 1nconsistency in the testimony of

the two Iroessel investigators who testified at the hearing,

Arnold Anderson and Patrick McGinley (Ex. A, at 60-61).

Moreover, during the hearing, Justice Silberman

censured the petitioner's chief witness, Bertram Corin, for

himself suppressing a document in this very proceeding -- yet

the petitioner relied solely on Corin's testimony Lo prove

-15-



the most cruclal element of his case against Levin: The
alleged existence of an additlonal legal fee on the Plain-
view zoning application, which Levin allegedly sought to
cover up through false documents and testimony. Petitioner
admitted his sole reliance on Corin in his brief in opposi-

tion to Levin's motion for leave to appeal to the New York

Court of Appeals.

Aside from his suppression of evidence, Corin was
a most unreliable witness. He came to the hearing with an
axe to grind: He had been asked to resign his membership
in D'Auria's law firm after he was caught dipping into the
firm's till to "borrow" $1,000. In his testimony, Corin
admitted "borrowing" the money without authority; he also
admitted to having once attempted to collect a $2,000 fee
in a case from which he had previously withdrawn and expressly

walved any right to compensation (Tr. 577-78, 998-1005).

The disclosure that Corin had suppressed evidence
completed the destruction of his credibility. He confessed,
in open court, to suppressing a piece of documentary evidence
throughout the course of the original Froessel inquiry (in 1970)
untill after his original appearance on the stand before Justice

Silberman (in 1973), and even until after the scheduled hearings

-16-



before Justice Silberman had closed. To make matters worse,
Corin then attempted to Justify his unlawful conduct. Justice

Silberman would have no part of it. He censured Corin from

the bench:

"There is no question and I will state
for the record that I find the witness
was absolutely wrong in withholding

this document. His reasoning makes no
sense to me. In the same breath he says
he was reluctant to produce it because
he didn't want to hurt Mr. D'Aurila and
at the same time he says that he thought
that the document was of no consequence.
Now, that just doesn't make any sense.

"It wasn't for you, Mr. Corin, to
decide what was of consequence or not.
You know very well that one of the serious
issues in this case involved fees received
by the D'Auria firm and what was expected
to be received by them and you should
have produced this document when you first
appeared herein January 9th. You cer-
tainly were wrong 1in not doing so and
I don't accept your reasons for it" (Tr. 1051).

Such were the straws on which the case against Levin
was constructed, and which led Justice Silberman to condemn the

proceeding as an "injustice." The "injustice" was then to be

compounded by the Second Department.

The Second Department's Partial Disaffirmance
and Suspension Order: Injustice Compounded

Almost six months after Justice Silberman filed

hi

a

report, the petitioner moved the Second Department, on

g g



February 21, 1974, to disaffirm. Levin cross-moved, on
April 4, 1974, to confirm. Levin requested an opportunity

for oral argument, but the request was ignored.¥

.

On September 9, 1974, the Second Department entered
a summary decilsion, affirming Justice Silberman's report in
all respects except as to that portlon of the false document
charge involving the boat document. As to that one portion,
the Second Department disaffirmed in one conclusory sentence:

"In our opinion, contrary to the report,

the first charge, insofar as it relates

to a document dated March 6, 1967 involving

the transfer of a Chris-Craft boat, was

sustained by the evidence." (Ex. B).

On the basis of its one-sentence partial disaffir-
mance, the Second Department ordered that the 67-year old Levin
be suspended from the practice of law for three years. It gave

absolutely no explanation for its imposition of such a crushing

sanction.

The Denial of any Appeal: Injustice Complate

Under the State statutory scheme, attorney Levin,

unlike all other New York litigants, had no appeal as of right

¥The request was embodied in a letter to the Second Depart-
ment from Levin's counsel, dated April 4, 1974.

~-18~



from the Second Department's decision on all questions of

fact and law.

Accordingly, on October 21, l97ﬂ, Levin moved the
New York Court of Appeals for permission to appeal and for a
stay of the suspension order pénding determination of his motion.
Levin also claimed that he was entitled to an appeai as of right

on the constitutional questions raised by his case.

On November 20, 1974, the Court of Appeals (Rabin, J.
taking no part) denied, without opinion, Levin's motion for per-
mission to appeal. Nor did 1it. grant Levin any appeal as of right.

(Exs C).

Thereafter, Levin commenced this action. On December 2,
1974, he moved for a temporary restraining order, preliminary in-
Junction, and for the convening of a three-judge federal district
court. Judge Weinsteln entered a temporary restraining order on
December 16, 1974, and, on the same day, directed that a three-

Judge federal district court be convened to hear this matter.

On January 23, 1975, plaintiff filed an Amended Com-

plaint. The defendants have yet to serve an Answer.

=10=
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Argument

{

THE NEW YORK ATTORNEY-DISCIPLINARY
STATUTE IS UNCONSTITUTIONAL

A. Denial of Appellate Review to Attorneys

Perhaps the clearest constitutional infirmity of
the New York Attorney-Disciplinary Statute is that itlis dis-
criminatory legislation of the most invidious sort and vio-
lates the Equal Protection Clause of the 1l4th Amendment.
Through it, @he State discriminates between New York lawyers
and all other New York litigants -- denying only to New York
lawyers an appeal as of right on all questions of law or fact.

\

Denial of such appellate review to New York attorneys
also violates due process, since the Statute does not afford
attorneys an opportunity for a full and fair hearing in the court
of first instance (as we discuss in Sections B, C and D infra).
In such circumstances, the Supreme Court has ruled that provision
for an appeal 1s not a matter of State grace, but of constitu-

tional right.

We now conslider these points 1n further detail.

s e
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1. Denial of Equal Protection

The Supreme Court has held that, once a State legis-

. lature provides for an appellate process, it may not deny an

appeal to a selected class of litigants on an arbitrary or

capricious basis, Lindsey v. Normet, 405 U.S. 56, 77 (1972):
"When an appeal is afforded. . .it cannot be
granted to some litigants and capriciously or

arbitrarily denied to others without violat-
ing the Equal Protection Clause."

Accord, Matter of Brown, 439 F.2d 47, 51 (3rd Cir. 1971) (en

banc) .

In New York, the State legislature has provided
that all litlgants -- criminal and civil -- other than attor-
neys have at least one appeal as of right, on all questions
of law and fact, from the decision of the trier-of-fact. (In
App. C, we set forth a complete analysis of the opportunities

for appellate review as of right under New York law.)

Under the Neﬁ York Attorney-Disciplinary Statute,
the Appellate Division 1s the court of original jurisdiction,
or trier-of-fact, in attorney disciplinary proceedings. It
does not sit, or review 1ts referee's report, as an appellate

tribunal. See Cohen and Karger, Powers of the New York Court

of Appeals § 108, at 452 (1951). But, pursuant to the Statute,

—-2] -~
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an attorney has no appeal as of right from the Appellate
Division to the Court of Appeals (the only available appellate

tribunal) on all questions of law and fact. (See App. A and B).

The disciplined attorney can apply for permission to
appeal to the Court of Appeals. But this is plainly insufficient

to eliminate the equal protection problem for at least two rea-

sons: First, no other New York litigants have to apply for per-

mission to appeal; they have at least one appgal, on all ques-
tions, as of right. Second, even i1f the attorney's motion for
permission to appeal is granted, the scope of review under the
Statute is expressly limited to questions of law -- whereas all
other litigants have a right to at least one review on all ques-

tions, both of law and fact.¥

We recognize that equal protection does riot bar the
State from making reasonable classifications among citizens.
But there is no rational State policy served by denying attor-
neys the right to a review of orders which strip away their

licenses, their livelihoods and their reputations.

¥Hence, even 1f the Court of Appeals decides to review the
attorney's case, 1t must nevertheless sustaln the Appellate
Divislon's finding of guilt 1f there is any evidence to support
it -- even if only the proverbial scintilla. See Matter of
Goodman, 199 N.Y. 143, 92 N.E. 211 (1910).

-5



The State may seek to Justify such denial by
pointing to the special rélationship bétween courts and
lawyers. But that relationship provides no justification

for depriving attorneys of minimal procedural safeguards.

Appellate review 1s not a catalyst of unethical or unlawful
conduct. And New York recognizes that for everyone but

lawyers.

The State may also argue that attorney disciplinary
proceedings are ﬂot of the same class as ordinary civil or
criminal 1itigatiohsf Even if that were true, equal protection
would still be denied -- for the State gives to all other New
York professionals (aside from lawyers) a right to at least
one judicial review of a disciplinary determination against
them -- and the scope of that review embraces all guestions
of law, inéluding the substantiality of the evidence. (This

we show 1in App. C and D.)

. Finally, the State may seek to rely on Judge MacMahon's
decislon in Javits v. Stevens, 382 F. Supp. 131 (1974). Such
reliance would be mlsplaced. There, Judge MacMahon was con-
Fronted with a different situation. His ruling -- that the
clrecumserlibed appellate procedure in New York attorney disciplin-
ary proceedings 1is not‘unconstitufional'—- was entered in a case

where the Appellate Division had affirmed the findings of 1ts
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designated referee in the attorney disciplinary proceeding

(382 F. Supp. at 134). Hencé, in Javits, unlike here, the
findings of the one who heard the evidence, and who entered

a written decision, prevalled. This 1s a critical distinctioﬁ
from Levin's case, in which the findings of the one who heard
were summarily rejected by the Appellate Division, without
further hearing and without explanation. It 1s a distinction
that Judge Welnstein recently recognized in his decision grant-
ing a three-judge court in a companion case to Levin's, Mildner

v. Gulotta, et al., 74 C 1101 (E.D.N.Y., dated October 23, 1974).

Second, the attorney in Javits presented Judge MacMahon
with a different question than Levin raises here. As Judge Mac-
Mahon put it, the.claim_in Javits was that

", . .[Tlhe failure of the Legislature to

make Article 78 proceedings available to

attorneys, as well as other professionals,

[is] a violation of the equal protection
clause." (382 F. Supp. at 140).

Judge MacMahon held that it was not (id. at 141).

But plaintiff Levin's claim is far different. He
does not demand Article 78 proceedings for attorneys. Nor does
he coﬁtend that some body other than the courts be responsible
for disciplining attorneys. Instead, plaintiff Levin submits

that the failure to provide an appellate review as of right for
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attorneys, on all questions of law and fact, from the tribunal
of original Jjurisdiction -- whatever that tribunal is -- violates
equal protection, for no other Néw York litigant (professional

or non-professional) suffers the same disability.

Thus, Judge MacMahon's decislon lacks precedential
welght in Levin's case. Indeed, even if his decision could be
read to imply a broad finding of no equal protection violation,
his statements to that effect would be dictum at best -- for,
among other things, Judge MacMahon had no Jjurisdiction to decide
the constitutionality of the New Yﬁrk Attorney-Disciplinary
Statute. He was sitting as one judge. But such a question
could only be resolved by a three-judge federal district court

and is, therefore, before this Court for that very purpose.

This Court should find that New York's failure to
accord attorneys an appeal as of right from an adverse decision
by the trier-of-fact, on questions of law and fact, violates
equal protection, and therefore, renders the New York Attorney-

Disciplinary Statute unconstitutional.

2. Denial of Due Process

Levin's right to appellate review on all questions
in an attorney disciplinary proceeding 1s not derived solely

from the Equal Protection Clause. The Due Process Clause
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guarantees 1t as well.

- While 1tlis generally true that due process does
not require a State to provide litigants with appellate review
- ﬁhe same 1s not true where, as here, the State has falled to
provide for a full and falr hearing in the court of original

jurisdiction. As the Supreme Court stated in Ohio ex rel.

Bryant v. Akron Metropolitan Park District, 281 U.S. 74, 80

(1929):

"As to the due process clause of the
Fourteenth Amendnment, 1t 1s sufficient to
say that, as frequently determined by this
Court, the right of appeal 1s not essentilal
to due process, provided that due process has
already been accorded in the tribunal of first
instance." (emphasis added).

Accord, Lindsey v. Normet, supra, 405 U.S. at 56.

The cases establishing the proposition that "appeal
is a matter of grace, not right. . .also assume that the thwarted

appellant has been accorded one fair hearing." States Marine

Lines, Ilne. v. Mederal Maritime Comm'n., 376 F.2d 230, 241 n.25

(D.C. Gir, 1967).

However, as we show in the following sections of this
brief, New York does not afford accused attorneys at 1eaét "one
fair hearing" by the tribunal of first instance in a disciplinary
proceeding, for that tribunal (the Appellate Division) may (and

dld in Levin's case) discipline without ever hearing testimony
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or arguments of counsel, without ever observing the witnesses or

parties, and without ever explaining the reasons for its decision.

This is partiéularly egregious in cases such as Levin's
- where credibility 1s critical to outcome, where the referee
resolves the credibility issues in the attorney's favor, and
where the Appellate Division then summarily rejects the referee's
findings and determination. In such cases, the accused attorney
has anything but a full and fair hearing in the court of first

instance.

Thus, in such cases, the 14th Amendment requires the
State to give the attorhey the process due him thrcugh appellate
review. The State of New York, however, has not done so. There-

fore, the New York Attorney-Disciplinary Statute must fall.

B. Denial of a Full and Falr Hearing

In the discilplinary proceeding against him, Milton
Levin was constitutionally entitled to confront the adverse
wllnesses bel'ore Lhe actual trier-of-fact, and to have the trier-
of;fact pass upon demeanor. This he was denied by the New York
Attorney-Disciplinary Statute, whilch permitted the Appellate
Division to suspend him from practice without observing a single

witness or hearing a stitch of argument.
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The vice of this procedure in Levin's case is

dramatic:

The petitioner had no documentary evidence to establish
the crucial elements of his charges. Everything turned on the
credibility of the witnesses -~ particularly on the credibility
of Levin himself. Justice Silberman was the only Jjudge to see
the witnesses and to pass on their demeanor. After a lengthy
hearing, he found Levin "candid and credible" in all respects,
expressly resolved all conflicts of testimony in Levin's favor,
and concluded that Leviﬁ was not guilty. (Ex. A, at 63-64).

At that point, no other tribunal could reasonably or fairly
substitute its own view for Justice Silberman's, after doing

no more than reading a cold record. Yet the Appellate Division
did just that; and thereby, the only hearing Levin had was

rendered meaningless.

Due process does not allow such an arbitrary procedure.

At the very least, it requires a meaningful hearing. Armstrong

v. Manzo, 380 U.S. 545, 552 (1965). This requirement 1is strictly

enforced in criminal cases, U.S. ex rel. Graham v. Mancusi, U457

F.2d 463, 469 (2d Cir. 1972), and the Supreme Court has character-
ized attorney disciplinary proceedings as being "of a quasi-criminal

nature." In Re Ruffalo, 390 U.S. 544, 551 (1968). This is because

the possible sanctions in such proceedings are just as devastating
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and punishing as those in criminal actions: Destruction
of professional reputation and loss of livelihood. As the

Second Circuit held in Erdmann v. Stevens, 458 F.2d 1205,

1209-10 (24 Cir. 1972):

". . .[IIn our view a court's disciplinary
proceeding against a member of its bar is
comparable to a criminal rather than a civil
proceeding. . . . [DJ]isciplinary measures
against an attonrey, while posing a threat
to incarceration only in cases of contempt,
may threaten another serious punishment --
loss of professional reputation. The stigma
of such a loss can harm the lawyer in his
community and in his client relations as
well as adversely affect his ability to carry
out his professional functions. . . ."#¥

Accordingly, in attorney disciﬁlinary proceedings,
Just as in criminal actions, the State may not punish without

affording the accused attorney full procedural due process of

law. See In Re Ming, 469 F.2d 1352, 1355 (7th Cir. 1972). This

includes, at the very least, a hearing by and before the tribunal
with the power to decide and punish. Indeed, the Supreme Court
has found such a hearing to be an important "trial right" with-
out which such fundamental due process guarantees as confronta-
tion and a fair hearing would be devoid of substance. Barber v.

Page, 390 U.S. 719, 720, 725-26 (1968), and Berger v. California,

393 U.S. 314, 315 (1969). See also Williams v. Maryland, 375 F.

Supp. 745, T756-57 (D. Md. 1974).

¥See also Justice Silberman's Report: "The charges against
[Levin] are of a most serious nature. In effect, le stands
charged with criminal conduct." (Ex. A, at 63).
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The constitutibnal.réquirement'makes good sense.
The credibility of witnessesvfrequently plays an important role
in resolving charges. It did so in Levin's case. The practical
importance of demeanor evidence as an aid to determining credi-
Q:‘ bility is self-evident. And of course, demeanor can only be

judged by seeing the witnesses. As Judge Learned Hand wrote in

Dyer v. MacDougall, 201 F.2d 265, 268-69 (24 Cir. 1952):

"It is true that the carriage, behavior,
bearing, manner and appearance of a wit-
ness -- in short, his 'demeanor' -- is a
part of the evidence. The words used are
by no means all that we rely on in making
up our minds about the truth of a question
that arises in our ordinary affairs, and
it 1s abundantly settled that a Jjury is
as little confined to them as we are.
They may, and indeed they should, take
into conslideration the whole nexus of
sense impresslions which they get from a
witness. This we have again and again
declared, and have rested our affirmance
of findings of fact of a judge, or of a
jury, on the hypothesis that this part
of the evlidence may have turned the scale.
Moreover, such evidence may satisfy the
tribunal, not only that the witness'
testimony is not true, but that the truth
(3; is the opposite of hils story; for the
denial of one, who has a motive to deny,
may be uttered with such hesitation,
discomfort, arrogance or deflance, as
to give assurance that he is fabricating,
and that, 1f he 1s, there is no alternative
but to assume the ctruth of what he denies."

Judge Hand was surely right. Unless a witness'
testimony 1s so inherently improbable or inconsistent, or so

contradicted by objective, documentary evidence as to be
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incredible as a matter of law,¥ a conflict between such testimony
and other testlimony cannot reasonable be resolved by the trier-
of-fact looking at a paper record -- 1t requlres looking at the

witness and judging their credibility.

By giving the triers-of-fact in disciplinary proceed-
ings the power to decide and punish without the responsibility
to hear, the New York Attorney-Disciplinary Statute denies due

process. It should be struck down.

C. Denial of a Written Statement of the
Evidence Relied on by the Trier-of-Fact
and the Reasons for its Decision

The Statute has yet another fatal defect: It permits
the Appellate Division to discipline an attorney without saying

why .

Thus, 1n Levin's case the Second Department ruled and
directed a severe punishment without furnishing any written state-

ment of the reasons for its decision or the evidence it relied on.

¥As we discuss infra, Bertram Corin's testimony in the proceed-
ing against Levin was preclsely such testimony -- i.e., "incredible
as a matter of law." Corin's testimony was contradicted by every
other item of evidence in the record and was replete with internal
contradictions and improbabilities. The transcript itself is
sufficient to demonstrate Corin's low regard for the truth: It
shows that, at the hearing, he confessed to suppressing evidence,
gave an absurd explanation in an effort to justify his unlawful
conduct., and recelved a stern censure from Justice Silberman.
(. 1051) .
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It simply disaffirmed the detailed, written findings of Justice
Silberman, as to one portion of one charge, in a one-sentence,
summary rﬁling. It made no written findings of fact, pointed
to no evidence supporting its determination or requiring any
conclusion diffefent from the one reached by Justice Silberman,
and suggested nothing in the record to sustain a finding of
gullt -- in short, it gave no explanation whatsoever for its

adverse decision or its crushing sanction.

This strikes at the very heart of due process: It is
fundamentally unfair to the accused attorney himself. It pro-
motes arbitrariﬁess by the decision-maker, or at least makes de-
tection of arbitrary conduct more difficult in any review of the
decision. Minimal due process requires that a decision-maker con-
fine itself to the record, to the legal evidence adduced at the
hearing, to the applicable rules of law, and to a sound exercise
of discretion. But without any written statement from the decision-
maker, there 1s no way to be certain that these requirements are

met. And in Levin's case, there is strong reason to believe that

" they were.not.

For example, Justice Silberman concluded that there was
nothing but "conjecture and surmise" to support any of the charges
against Levin, including the charge relating to the boat document.

He based this conclusion on a penetrating review of all the evidence
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introduced at the hearing, which he then embodied in arﬁritten W
report. His report makes 1t clear that he carefully deliberated
on everything from the direct evidence; to the circumstantial
evidence, to the inferences that might'reasonably be drawn from
the evidence. What the Appellate Division di1d in the face of
all this, however, remains a mystery. How it took the "con-
Jecture and surmise" detailed by Justice Silberman and trans-
formed 1t into evidence requiring a devastating punishment

has never been explained. All we have from the Appellate Divi-

sion 1s its one-sentence disagreement.

Further, the Appellate Division's decision is inter-
nally inconsistent, thus giving further cause to suspect its
validity. As we discussed earlier, all of the charges against
Levin related to the same alleged cover-up of the same alleged
additional legal fee on the Plainview zoning application. All
of the documents at 1ssue, including the boat document, were
supposedly fabricated by Levin to mask the payment of that
additional fee. While the Appellate Division agreed with this
charge as to the boat document, at the same time it affirmed
Justice Silberman's findings favorable to Levin on everything
else, apparently 1nclﬁding hls finding that there was no additional
fee on the Plainview zoning application. But if there was no
such fee, then, according to the petitioner's own theory, there

was nothing for Levin to cover-up, and thus no basis for concluding
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that any of the documents, including the boat document, was

false.

These examples 1llustrate the vice 1n a statutory
disciplinary procedure that empowers the decision-maker to
punish without explanation. It also 1llustrates the wisdom
of requiring at least some written statement of findings by
the decision-maker. As the Second Circult observed in Russo

v. Central School District No. 1, 469 F.2d 623, 628 (24 Cir.

1972), cert. denied, 411 U.S. 932 (1973):

"Findings that are nothing but cold rhetoric,
couched in extracrdinarily broad and general
terms, and stripped of underlying analysis or
Justification or an accompanying memorandum or
opinion shedding some light on the reasoning
employed, invite closer scrutiny, especially

when the case concerns fundamental constitu-

tional freedoms."

Hence, to prevent the possibility of abuse and to
facilitate meaningful appellate review, the courts have held
due process to require a written statement by the decision-
maker as to the evidence it relied on and the reascns for
168 decision; Two recent Supreme Court decisions make this

plain.

The landmark decision was Goldberg v. Kelly, 397

U.S. 254 (1970), which required a State to afford a welfare
recipient minimal due process before terminating his welfare
benefits. The Court held that minimal due process included a

written statement:

~34-



"Finally, the decision maker's conclusion
as to a rececipilent's eligibility must rest
solely on the legal rules and evidence
adduced at the hearing. . .to demonstrate
compliance with thils elementary require-
ment, the decision maker should state the
reasons for his determination and indicate
the evidence he relied on. . .though his
statement need not amount to a full opinion
or even formal findings of fact and con-
clusions of law." (397 U.S. at 269).

More recently, the Supreme Court ruled, in Morrissey v.
Brewer, 408 U.S. 471 (1972), that a parolee has a right
to a hearing before revocation of parole. The Court held
that the hearingbshéuld take place in two stages, a pre-
liminary hearing to determine '"probable cause" to believe
a parole violation has been committed, and then a formal
revocation hearing to finélly adjudicate the charge. The
Court required a written statement of the reasons for the

action taken at each stage of the hearing:

"Our task is limited to deciding the
minimum requirements of due process.
They include. . .a written statement
of the factfinders as to the evidence
relied on and the reasons for revoking
parole." (408 U.S. at 489; emphasis
added) .

The Goldberg and Morrissey principle has been extended
by the lower courts to include a right to a written opinion when

parole 1s denied, U.S. ex rel. Johnson v. Chairman, N.Y. State

Board of Parole, 363 F. Supp. 416 (E.D.N.Y. 1973); Solari v.
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Vincent (24 Dept. Jan. 20, 1974), N.Y.L.J., Feb. 3, 1975, at
l, col. 7; the right of govefnment employees to a written
statement of the reasons prior to involuntary termination of

employment, Miller v. Iowa State ASCS Comm., 374 F. Supp. 415

(8.D. Iowa 1974); and the right of teachers to written findings
stating the reasons for their not being rehired by school boards,

Thomas v. Ward, 374 F. Supp. 206 (M.D.N.C. 1974).

The interests at stake in an attorney disciplinary
proceeding -- a lawyer's reputation and livelihood -- are at
least as 1mportant as the interests involved in the Goldberg and
Morrissey type proceedings. Similarly, the potential for abuse

i1s equally present.

The State may argue that our reliance on the above cases
is misplaced, for they arose in the context of administrative law.
But this 1s not a valid distinction. It cannot be, for example,
that the State may disbar an attorney (and ruin him for 1life) with
less care and less due process than a school board may dismiss a
teacher. In short, it cannot be that an attorney is a lesser
citizen, wilth lesser rights.than everyone else, including every-

one from teachers to parolees.¥

¥See Spevack v. Klein, supra, 385 U.S. at 516:

"[L]awyers also enjoy first-class citizenship."

T
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Further, declsion by fiat 1s repugnant to due
process whether the decision 1s rendered by an administrative
or judicial tribunal. As Judge Jerome Frank so aptly stated

in United States v. Forness, 125 F.2d 928, 942 (24 Cir. 1942):

"The judiciary proerply holds adminis-
trative officers to high standards 1in
the discharge of the fact-finding func-
tilon. The judiciary should at least
measure up to the same standards.'"*¥

Finally, written findings are as necessary to proper
appellate review of Judlicial decisions as they are to review of

administrative decisions. See United States v. Livingston, 459

F.2d 797, 798 (3rd Cir. 1972) and Lemelson v. Kellogg Co., 440

F.2d 986, 988 (24 Cir. 1971), and cases cited therein. See also

Russo v. Central School District No. 1, supra, 469 F.2d at 628-29,

Gold v. Nyquist, 43 A.D.2d 617, 618, 349 N.Y.S.2d 165, 167-68

(3rd Dept. 1973), and Solari v. Vincent, supra. The failure of

the New York Attorney-Disciplinary Statute to provide for written

findings effectively thwarts whatever opportunity -- however

¥Canon 19 of the Judicial Ethics agrees:

"In disposing of controverted cases a judgzge should
indicate the reasons for his action in an opinion showing that
he has not disregarded or overlooked serious arguments of coun-
sel. He thus shows his full understanding of the case, avoids
the suspicion of arbitrary conclusion, promotes confidence in
his intellectual integrity and may contribute useful precedent
to the growth of the law."
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limited -- the attorney has for appellate review.¥

Thus, it matters not that the disciplinary decision
against the attorney 1n the first instance is rendered by a
court rather than an administrative tribunal. The need to
insure fairness, and the potential for abuse, are precisely

the same.

Recently, the Supreme Court declared, in Goss v.

Lopez, 43 U.S.L.W. 4181, 4184 (U.S. Jan. 22, 1975), that:

"'Where a person's good name, reputation,
honor, or integrity is at stake because
of what the government is doing to him,*'
the minimal requirements of the clause
must be satisfled. Wisconsin v. Con-
stantineau, 400 U.S. 5433, 437 (1971);
Board of Regents v. Roth, supra, at 573."

In attorney disciplinary proceedings, no less than an attorney's
"good name, reputation, honor, [and] integrity" are "at stake
because of what the government is doing to him." Eence, in such
pfoceedings at least "the minimal requirements" of the due process
clause "mﬁst be satisfied." These, we submit, include a written
statement of findlngs and evidence by the decision-maker. Since
the New York Attorney-Disciplinary Statute empowers the decision-
maker to punish without satisfying this requirement, it is un-

constitutional.

¥And 1f this Court aérees that attorneys should have an appeal
as of right on all questions of law and fact in a disciplinary pro-
ceeding, then the need for a written statement is manifest. Appel-
late review cannot be effective 1n 1ts absence.
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D. The New York Attorney—Disciplinary
Statute was Applied to Suspend Levin
on the Basis of No Evidence ' '

The petitioner had nothing other than Bertram
Corin's testimony to establish the most crucial element
of the charges against Levin: The existence of an alleged
additional legal fee from Levin's partnership to D'Auria on
the Plainview zoning application. But Corin's testimony,
as we have seen (supra, at 15-17) was unworthy of belief.
Not only was his testimony inherently incredible,¥* but he
was rebuked by Justice Silberman for suppressing evidence
(after he had the temerity to attempt to justify his un-

lawful behavior).

Hence, Corin's testimony on any matter constituted
no evidence. This 1s so by virtue of the welllrecognized rule
holding such palpably unreliable and untrustworthy testimony

incredible as a matter of law. As the Supreme Court stated

in Quock Ting v. United States, 140 U.S. 417, 420-21 (1891):

¥Consider, for example, Corin's contradictory testimony
about his views on the importance of money:

"I have never been concerned about money."

"All money is important. All fees are important."
"Certain monies are not [important]." (Tr. 577-78,
998-1005) .

These words come from a man, who as discussed earlier, also
admitfed to having once attempted to collect a $2,000 fee in a
care from which he had previously withdrawn and expressly waived
any right to compensation (id.).
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"There may be such an inherent improbability

in the statements of a witness as to induce

the court or jury to dlisregard his evidence,
even 1n the absence of any direct conflicting
testimony. He may be contradicted by the

facts he states as completely as by direct
adverse testimony; and there may be so many
omissions in his account of particular trans-
actions, or of his own conduct, as to discredit
his whole story."

Accord, Todd Shipyards Corp. v. United States, 61 F. Supp. 846,

847 (E.D.N.Y. 1945), 30 Am. Jur. 2d Evidence § 1085, at 237-38
(1967), 65 N.Y. Jur. Witnesses § 91, at 254 (1969) and cases

cited therein.

The 1l4th Amendment will not tolerate punishment based
on testimony that 1s incredible as a matter of law -- for due

process forbilds punishment on the basis of no evidence. Thus,

the Supreme Court, in Douglas v. Buder, 412 U.S. 430, 432 (1973),

reversed a revocation of probation because the record

". . .was so totally devoid of evidentary
support as to be invalid under the Due
Process Clause of the 1l4th Amendment."

Sze Vzclkon v. New Hampnchire, 414 U.S. 478, 480 (1974):

"'It is beyond question, of course, that a
conviction based on a record lacking any
relevant evidence as to a crucial element

of the offense charged. . .violate[s] dus
process', Harris v. United States, 404 U.S.
1232, 1233 (1971). (Douglas, J., in chambers)."

And see Thompson v. Louisville, 362 U.S. 199, 206 (1960).
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This Court need not take our word for the lack of
any "relevant evidence as to [the] crucial element[s]" of the
charges'against Levin. Instéad; it may look to the findings
of the only Judge'who observed the parties and witnesses or

who made written findings of fact (Justice Silberman):

"There 1is no evidence to support petitioner's
conjecture that a fee of about $50,000 (rather
than about $20,000) was paid by Gruber and
Levin to D'Auria for the services rendered

on the successful application for the re-
zoning of the Plainview property." (Ex. A,

at 54; emphasis added).

"[Levin's] testimony before me was candid and
credible. A thorough analysis of the evidence
leads me to the conclusion that the charges
agalnst respondent [Levin] are supported by
little more than conjecture and surmise.”

(Ex. A, at 63; emphasis added).

To sum up: Since establishing the exlistence of the
alleged additional Plainview fee was crucial to tha charges
against Lévin, since there was nothing other than Corin's testi-
mony to prove the existence of that fee, and since Corin's testi-
mony was increcible as a matter of law -- there was no evidence
to support a finding against Levin on any charge in the petition.

Yet the Second Department has ordered Levin suspended from practice.

This unjust result is a function of the generally ar-
bltrary conduct authorized by the New York Attorney-Dlsciplinary

Statute, which we have discussed in previous sections of this brief.

(
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In any event, the deprivation of an attorney's license on the

basis of no legally congnizable evlidence 1s precisely thevkind
of arbitrary and capricious action condémned by the 14th Amend-
ment. A State statute, thch, as applied, leads to that result

must be struck down.

II

A PRELIMINARY INJUNCTION SHOULD BE
GRANTED; THE TEMPORARY RESTRAINING
ORDER ENTERED BY JUDGE WEINSTEIN
SHOULD BE CONTINUED

A preliminary Injunction or temporary restraining
order should be granted when either of two circumstances pre-
vails: When plaintiff shows (1) "probable success on the
merits and possible irreparable injury, or (2) sufficiently
serious questions going to the merits to meake them a fair
ground for litigation and a balance of hardships tipping de-
cidedly toward the party requesting the preliminafy relief."

Sonesta International Hotels Corp. v. Wellington Associates,

483 F.2d 247, 250 (24 Cir. 1973) (emphasis in the original).

Accord, Missouri Portland Cement Co. v. Cargill, Inc., U498 F.2d

851, 866 (2d Cir.), cert. denled, 43 U.S.L.W. 3213 (U.S. Oct. 15,

1974).

While it 1s necessary to satisfy only one of these

alternative tests, Levin's case meets them both.
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A. Plaintiff Will Suffer Irreparable
Injury and the Balance of Hardship
Tips Decidedly Towards Him A

The immediate, irréparablé injury faced by plaintiff
has been discussed above: He faces professional ruin and the
destruction of a lifetime reputation. These injuries could not
be repaired even if this Court ultimately upheld plaintiff's

claims. As the Court stated in In Re Lincoln, 283 P. 965 (Cal.

Dist. Ct. App. 1929):

"There 1s no asset to be possessed by the
lawyer so dear or so valuable as hils known
character, or reputation for honesty,
integrity and sincerity of purpose. When
it i1s wrongfully assalled, he 1s damaged,
not only in the finer sensibilities, but
also in a financial measure 1lmpossible to
accurately estimate."

See also, Erdmann v. Stevens, 458 F.2d 1205, 1210 (24 Cir.

1972) «

In contrast, the defendants cannot be harmed by
temporary injunctive relief. The only effect of such relief
would be to delay plaintiff's suspension from practice until
after the federal court has an opportunity to Jjudge his claims.
There is no reason why the suspension cannot be withheld until
that time.: Asldiscussed above, the disciplinary charge against

plaintiff does not relate to any continuing course of conduct;

nor do his professional activities (which are confined principally
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to operation of his real estate partnership) pose any threat

of public harm.

In short, the balance of the equities in this case

is decidedly in plaintiff's favor.

B. Plaintiff's Case Railses "Sufficiently
Serious Questions" and Plaintiff is
Likely to Prevail on the Merits

Plaintiff's'objections to the New York Attorney-
Disciplinary Statute are so plain, we submit, that he 1s 1likely
to prevall on the merits -- but 1n any event, he has ralsed at
least such "sufficiently serious questions going to the merits
to make them a falr ground for litigation" and so to warrant

temporary injunctive relief. Sonesta International Hotels Corp.

v. Wellington Associates, supra, 483 F.2d at 250.

For these reasons, a preliminary injunction should
be granted, and the temporary restraining order entered by Judge

Weinstein herein should be continued.
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Conclusion

Plaintiff's motion should be granted.

Respectfully submitted,

PAUL, WEISS, RIFKIND, WHARTON & GARRISON
Attorneys for Plaintiff

Simon H. Rifkind
Mark A. Belnick,

Dated:

Of Counsel

February 10, 1974.
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