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UNITED STATES-DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________ - - - X
MTLTON LEVIN,
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FFRAMNK A. GULOTTA, etc., et al.,
| Defendants.
___________________ %

PLAINTIFI* LEVIN'S SUPPLEMENTARY BRIEF
TO THE THREE-JUDGLE COURT

We attach hereto excerpts‘from plaintiff Levin's
brief to the New York Court of Appeals in support of his motion
for leave to appeal in the State disciplinary proceeding. These
excerpts contain Levin's argument that there was no evidence to
support the charge concerning the boat document (the only charge
on whieh the Appellate Division disagreed with its referee and

found guilt).

We also attach a copy of the boat document itself, as

exhibited to the Court of Appeals in J.evin's brief.

Respectfully submitted,

PAUL, WEISS, RIIFKIND, WHARTON & GARRISON
Attorneys for Plaintiff

Mareh 12, 1975
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ARGUMENT

There is no evidence to support the charge concern-
ing the boat document.

No court has ever made a single finding of facl to sup-
port the hoat document charge.  Justice Silberman’s re-
port, which surveilled the record and cited from the festi-
mouny and exhibits in discussing each conclusion, did nol
find a single facl or any evidence {hat could support the
charge. If, beeause of the peculiar nature of a disciplinary
proceeding and the Appellate Division’s arbitrary aclion,
Justice Silberman’s findings now don’t count, then {here
have heen no findings of faet whatsoever with respeel o
the hoal doecwment chargo, since the Appellate Division
nade none ol ils own.

As a matfer of law, we submit, Mr. Levin need go no
further to carry his burden on this wotion. To prevail in
this Court Mrv. Levin must demonstrate that there is no
evidence {o support the charge. The record demonstrates

thal now. Mr. Levin is nol vequired in addition o combal
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what Justice Silberman termed “conjecture,”’ ““suspicion,”’
or “‘surmise.””®

Nevertheless, to eliminate all doubt, we discuss in detail
below the evidence cmwérning the hoat document.  Our
disenssion shows, we submil, that nofhing was ever estab-
lished to justily the Appellate Division’s action on (he
hoatl document.

I1

The evidence shows only that the boat document
was not false,

A. The boat document, on its face, could not
have accomplished the alleged deception.

The boat docunent shows on ils face an agreenend,
dated March 6, 1967, by which 1)’ Auria resold to Gruber a
20% interest in a Chris Craft hoal that (raber had previ-
ously sold to D’Auvia in full.  In consideration for the
resale, Gruber agreed Lo release D’Aurvia from the oviginal
$35,000 promissory note he had fendered in payment [or
the hoat, of which $10,000 had already been paid; and
Gruber also agreed to extend eredit to 1’ Auria for the then
$5,000 remaining to be paid on the partnership interest
The admittedly back-dated hoat document was prepaved in

10. The Appellate Division's failure to state the grounds of its de-
cision presents serious difficulties for this Court as well, as noted by

the United States Supreme Court in Cleveland, Cineinnali, Chicago &

St. Louis Ry. Co. v. United States, 275 U.S. 404, 414 (1928)

“Where the trial court omits to state the grounds of its de-
cision, the appellate court is denied an important aid in the con-
sideration of the case: and the defeated party is often wnable to
determine whether the case presents a question worthy of con-
sideration by the appellate court. Thus, hoth the litigants and
this Court are subjected to unnceessary labor.”
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Aungust 1970, before Levin or Gruber had heen approached
by D’Aurvia inquiry investigators and af a (ime when the
only allegations concerning D’Aurin were (hose in (he
Newsday arlicles—which made no mention of Levin,

aruber, or of any transactions hetween them and D'Auria,

Petitioner charges that the hoat document was conf rived
to disguise the payment of an additional legal fee by Levin
and Gruber fo D’Auria. But, on ils Tace, the boat docir-
menl conveyed nothing to I’ Aurie. Thereforve, it is in-
possible that it could have accomplished the deception
alleged by the petitioner.

The only document introduced in evidence that me-
morialized the conveyance of any interest in the boat to
D’Auria was a registered letter from D’Auria to Levin, as
Gruber’s connsel, dated June 8, 1966 and postmarked June
10, 1966.*  With this letter, D’Auria transmitted his prom-

issory nofe in the amount of $35,000, (ho original purchase
price for a full interest in the hoat (224, 319, 329-33, (38).

There is absolufely no question about the anthenticity
or veracity of 1he June 1966 Tetter. Tt was not charged
ag false in the petition; and it proved unussailable at (rial,

Petitioner’s conduet at trial with respect fo the June'
1966 letter is worth noting, for it demonstrates the merit
in Justice Silberman’s general finding that {his procecding
was a witchhunt, based on conjecture, and resulting in an
injustice.

11. That document was introduced in evidence at the hearing as

Petitioner’s Lxhibit 103, It is attached to our moving papers as
Lxhibit 17,

\.' -
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During his eross-examination of Gruber, petitioner al-
tempted {o suggest that the June 1966 letter might be a
later construet stuck into a registered mail cuvelope from
some unrclated correspondence (299-353).  Pelitioner’s
ploy fizzled, however, when we produced an unopened en-
velope postmavked June 11, 1966, addressed {o Gruber,

) which had remained unopened in Gruber’s hoat files during
the intervening years.,™ The envelope was opened by Jus-
tice Silberman in the courtroom and found to contain an
exacl copy ol the registered letter of June 8, 1966, as well
as a letter concerning the mechanieal condition of the hoat
at the time of purchase (L. Lxs. C, C-1, C-2, C-3)."* Aec-
cordingly, all doubt was crased (il any legitimate doubt
ever existed) that the June 1966 lelier memorializing the
sale of the boat to D’Auria was authentie.

Sinee the June 8, 1966 letter establishes that the only
hoal conveyance Lo D’Auria was a sale and not a disgnised
payment of a fee, the conjecture that, in 1970, Mr. Tevin
tried to cover up, through the boal document, a perfectly
legitimate, documented transaction—in which he was not

even involved—is inherently inevedible,

Novertheless, if we still must fight the suspicion that
the entire boat transaction was designed {o cover up pay-.
ment of a legal fee to D’Auria, the sguspected deception

, must have taken place in June 1966, at {he time of the orig-
‘. ) . inal eonveyance of the hoat to D’ Auria.  Of course, the only

12.. Gruber’s hoat files had been shunted to the basement of his
offices in the course of two moves.  The unopened envelope was not
- found until after these proceedings had begun,

13. “L. IEx.” refers to an exhibit introduced by respondent 1.evin
at trial. “P. Ex.” refers to an exhibit introduced by the petitioner.
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ar
evidence about the transaction as of June 1966 is that the
conveyance was a sale to D’ Nuria. Moveover, al the time,
Levin himsell had never even met D?Auria; D?Auria was
three years away from becoming a judge; his work on the
zoning application, for which the hoat conveyanee was sup-
posedly a fee, had not even hegun; and hoth the Newsday
articles and the I'roessel inquiry were three years in the
future. And, the June 1966 (ransaction was accompanied
by the transler from D’ Auria to Gruber of a $35,000 prowm-
issory note, which, had Gruber died or even negotiated,
would have obligated I’ Auria withoul recourse. "Thus, the
June 196G sale could not have been anything other than

what the evidence showed it to he: a sale.

)

! ' B. Other docunmentary evidence attests to

! ) the validity of the boat document.

! We have already noled the impact of the June 1966
i letter on the conjecture that the hoat document was meant
to disguise a fee. Other docunmentary evidence at {rial had
a similar impact in debunking petitioner’s chavge.

" For example, the only official document showing
D’Aurin’s financial interest iu the boat alter the Mareh 6,
1967 resale of a H50% interest (memorialized in the boat
document) was a personal financial stalement, dafed May
24, 1968, prepared by an independent CPA (12, Jix, 125).

() ‘ That, document shows D’Auria claiming a $15,000 cquily
: interest in the boat—or, precisely the value of his pariner-
‘ ship inferest as stated in the boat document,  Sinee the
; financial statement was preparved for use by D’Auria in

seeking credil, it follows that it would have heen to
D’Auria’s advantage to maximize his inferest in the boat.
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That D?Auria elaimed an inferest of only $15,000 in a hoal

concededly worth over $30,000 demonstrafes that he did
not have any greater interest—in other words, that he had
no interest greater than that stated in the hoat document.

Tnan atfempt to find some shred of evidenee that would
support his suspicions aboutl the hoat documdnt, pefitioner,
in the Appellate Division, referred to a cheek, infroduced in
evidence (1) Iix. 44), dated Tebruary 27, 1967, in the
amount of %10,000, supposcdly sent by I’Auria {o Gruber.
This eheek contained on ils reverse side the following nota-
fion made by D’Auria: “Payment in full, 45-fool Chris
Crafll.”  Petitioner argued fo {he Appellate Division,
deceptively, that this notation proved that $10,000 was the
only cousideration ever confemplated in payment for the

hoat.

What the petitioner omitted to tell the Appellate Divi-

ston is that the IFebruary checek was wever received by

(fruber and was never accepted in payment (821-23, §27-23).
Morcover, petitioner also omitied to inform the Appellate
Division that a sccond check from D’Auria in the same
amount, without any notalion on its face or cren on
D’ duria’s checl stub, was sent Ly D’Auria a week later,
on Mareh 3, 1967, and acceepted by Gruber as part payment
for the 509% interest in the boat (. I8xs. 49, 50). When the
I'ebruary check finally arrived at Graber’s olfice, it was
returned to D’Auria, who voided it (322-24, 828-31).
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C. There was no additional legal
fee paid to D’Auria.

As discussed above, Justice Silberman found (and the
Appellate Division appavently agreed) that there was no
additional legal fee paid by Levin or Graber to D?Auria’s
law firm aside from the agreed upon, and openly acknowl-
edged, fee of $£20,000 (Fx. A, at 54). The $20,000 fee was
meant originally to cover D’Auria’s legal serviees on a
zoning matler known as the Pluinview application, which
began in or about July 1966 (24, 28, 54, (6-67, Y, 310-11,
604, 614-16, 620-21, 627-30, G92-93).

Throughoul the proceedings, the pelitioner confended
that the true fee for the Plainview applieation was about.
$60,000, which Levin (for some unknown reason) sought
to hide rom the I'roessel inquivy by submitting false docu-
ments and giving false testimony.,

If there is anything 1eft of this eharge, it is only hecause
of the Appellate Division’s one-sentence disagreement wilh
Justice Silberman on the hoat document. A review of the
evidenee discloses, hiowever, that there has never heen

anything {o the charge, as Justice Silberman found.

In 1966, 1’Auria’s firm was relained fo vepresent
Ciruber Associates in {we separate zoning matters,  One,
known as the Syosset application, was vigorously opposcd
by organized vesident groups and, after almost three years
of study by the town, was finally denied in December 1968,
Because D’Auria nudertook zoning matters only on a con-
tingency hasis, no fee was ever paid for the unsucecessful
Syossct application. The other was the Plainview applica-
tion. In sharp contrast to Syosset, the Plainview applica-
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tion faced only minimal opposition, since the land was silu-

R ' ated ina non-residential arca and sinée the zoning sought
: by Gruber Associales was desived by the fown {o inercase

ils tax revenues,  Justfice Silberman found that this appli-
calion ““was practically assured from the oulset”” (Ix. A,
4 ' al Bd)—indeed, it was granted in about one year’s time
K (27, 71, 188-89, 306, 606-13, 914-15),

o Petitioner’s conjecture that a $60,000 fee was paid for
.l the Plainview application—which would have amounted
’ ' fo about $1,000 per acre of land involved—was not only
ineredible on its face, hul it was vefuted hy every picce of
evidence infroduced at the frial in connection with the
issue, To avoid hurdening the Court with additional prose,

the evidence may be sunmiarized as follows:

=1

. 1. As Justice Silherman fouud, even the acknowledged
{ fea of $20,000 for Pliinview “wonld scem fo be a most
snhs[:’mhul one and disproporfionate to the services ren-
dered”” (Iix. A, at 54)—indeed, the evidence showed (hat
it was the highest fee ever obininod by the D’Auria firm

on any zouning matter (H37-58, 86G2, 993).

2. The only zoning expert Lo testify at {rial (Julius
Hch\\'.m'tz, Iisq.), a neutral wilness who has specialized in
Nassau County zoning law for over 15 years, said that a
fee of not more than $300 per acre (or an ageregate of
$18,900) would have been appropriate given the virtually

‘~ ) v - unopposed Plainview application.  And that is preeiscly
; the fee paid for Plainview by Graber Associates™ (66-69,
. 973, 974-75).

14, The $20.000 fee was not paid entirely for D'Auria’s profes-
k ) : sinnal scrvices on the Plainview application. It also included other
' legal services rendered by D'Anvia’s firm to Gruber Associates from

January 19, 1966 through August 19, 1967 (69, 310-11),
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pzn'lﬂcrship federal income tax returns of Levin or Gruber,
or in the refurns of any of the entifics in whiclh they are
interested, Lor any legal fees paid to D?Aurvia or his firm
in any sum other than the sum of $20,000 (620-21, 627-30;

L. lixo ). Sinee, in 1966, Mr. Levin was in the 55% fax
hracket, by paying the alleged additional fee to D’ Auria
through transfer ol a hoat, as pelitioner suggests, Levin
was foregoing a $17,500 tax henefit. No evidenee was in-
troduced to show why Levin would have sought to lorego
sucl o substantial fax benefif.  None exists.

D. Petitioner’s chief witness on the
alleged fee was censured at trial,

The only festimony petitioner clicifed to even suggest
the existence of an additional fee came from a man who
had a grudge against D’Auria and who was censured at
{rial by Justice Silberman for suppressing evidenee: Ber-
fram Corin, one of D’Aurin’s lInw partners, Sinee Corin
is a special case, and sinee pelitioner’s temerily in using
him as a witness illustrates the lengths to which petitioner
went {o find support for his conjecture, we give special
altention to Corin’s role at the hearing.

Corin testified that there was an established “rule of
{thumb?”’ for computing almost every legal fee fov zoning
matlers in Nassau County, regardless of their difficully:
41,000 per acre. Using the Corin ““rule of {thumb,”’ the
poli(ionm' caleulated that the anticipated fee for the Plain-
view application—one of the casiest zoning applications
any lawyer ever handled—must have been $60,000.  But
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C'orin’s “rule of thumb” proved to be a ““rule” known
only to Corin—for it developed on eross-examination that
Corin’s opinion was based, not on his knowledge of the
practice ol any other attorneys in Nassau County, and not,
even on any knowledge of D’Auria’s practice, but only on
his own peveonal beliel. Tndeed, Corin admitted that he
had wo Loowledge of the practice of any other atlorneys.
And finally, Lie even conceded that the £20,000 admittedly
paid to D™Nwria’s fimn Ffor the Plaiuview application was
the highest fee, by $10,000, that he, or any partuership

with which he was associated, had ever reecived (993-95).

Corin, thus, took back his own festimony. In any event,
his festimony was inherently ineredible, totally without
probative value; it was rejeeted and categorieally reluted
hy the zoning experl (DHT-08, D67-6G5, 901.95),

But theve s more. Corin’s eredibility as a witness was
tolally destroyed when he confessed, in 'o])cn courl, to
suppressing o picee of documentary evidence throughont
the course of the inquiry until after his appearance on the
stand hefore Jusglice Silberman, and even unlil after the
scheduled hearings before Justice Silberman had elosed.
Corin’s action produced a stern censure from Justice Sil-
berman:

“There is no question and 1 will state for the record
{hat 1 find that the witness was absolufely wrong in
withhiolding this document.  1lis reasoning makes no
sense to me.  In the same breath he says he was re-
luetant to produce il hecause he didn’t want {o hurt
Mr. D’Auria and at the same time he says that he
thought that the document was of no conscquence.
Now, that just doesn’t make any sense.
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I wasn’t for you, Mr, Corin, fo decide whal was
of consequence or nol. You know very well thal one
of the serious issues in this case involved foes received
by the D' Auria firm and what was expeeted to be re-
ceived by them and you should have produced this
dociment when you first appearved hevein January
Oh. You certainly were wrong in nol doing so and
I don’t accept your reasons for it?? (1051),

i SR SR

Tu addition, Corin had an axe (o grind against D’ Auria.
Hewas asked fo leave D2 Auria’s firm when he was caught
dipping iuto the fim’s (il to “horrow? $1,000. In his
textimony, Corin admitted “horrowing”” the money withont

~authority and then proceeded to make a series of remark-
able, contradictory stalements about his views on the im-

portaice of money.

“1 have never been concerned aboutl money.”’
AT money is importanl, AN Fees are imporfant.”’
“Certain monies are not [important].”?
To top ofl his extraordinary appeavance on the wilness
stand, Corin admitted to having onee attempted to colleet
a 2,000 Fee in a case from which he had previously with-
dravwn sond exnressly waived any righl to compensation
(DTT-T8, 998-1005).

Certainly Corin’s totally diseredited testimony is nol
evidenee, There is no other testimony in the record that a
$60,000 Fee was anticipated on (he Plainview application.
' - Ronald DeVito, amother of D™ \uria’s former pariners, fes-
fified that he had heen told by 1Y’ Auria ol a $60,000 fee some
time in 1966 or 1967, but he could not say whether it was in
conneetion with the Plainview application or the abortive

Syosscl application, whose extraordinary difficully, in con-
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(rast to the vivtually effortless Plainview application, would
have warranted suel an unusually high fee (157-59). De-
Vilo’s confusion is understandable in view of the chrono-
logical overlap of the two applications.

Similavly, the documentary evidence admittedly sup-
pressed by Corin (handwritfen notes by D’Auria mention-
ing an anlicipated $60,000 from Gruber) was completely
stlent as to which zoning application it related. Pelitioner
likes to surmise that the document suppressed hy his wit-
ness must have referved to the Plainview applicalion; but
surmise is not evidence (145-46, 157-59; . lox. 116).

Thus, petitioner’s theory that Mr. Tevin fabrieated 1he
hoat document to cover up an additional legal fee to
D?Awria was disproved by his own evidenee and every other
picee of evidence introduced at the trial. L there was no
fee, then not even the petitioner contended that the boat
document was false,

E. 'The backdating of the boat document was disclosed
and fully testificd to at the inquiry.

The only other conceivable basis upon which the Appel-
lute Division might have distinguished (he hoal document
from the other backdated documents is the petitioner’s
allegadion that the hackdating of the boat document, unlike
the other documents, was not disclosed to the I'roessel in-
vestigators,  Justice Silberman, who heard all of the cvi-
dence on this point, found otherwise:

“I find that he did make full disclosure of the his-

fory of these documents and (he reasons for the hack-
daling at the sccond interview on November 13, 1970.
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I find that he testified fully concerning same when he.
appeared as a witness al the 1Proessel Inquiry on No-
vember 23, 1970. T find the evidence fo be wholly insuf-
ficient to support the charge that these documents were
prepared witl the intent to ohstruet and pervert the
Inquiry.”? (Iix, A, at 63).

S R e 0 e ® FTmias

Justice Silherman’s findings ave conflirmed by the ree-

- s 4%

ord. The only {estimony conlradicting respondent’s asser-

Z (ion thal he voluntarily disclosed the backdating of all
; documents, including the boat document, al the November 2,
! 1970 meeting with the investigators was offered by Ander-
;f son, one ol {the two imvestigators present al {the meeling
! (286-88, 639-663, 774-775).

l Anderson’s eredibility was destroyed during the course
%, ol his testimony, which was given without henelit of any
y notes or memoranda, and which included demonstrably
1: false statements. Not only did he admit fo having heen
b coached extensively immedintely before faking the stand,

hut his testimony was contradicled in several malerial
respeels by his fellow investigator, MceGinley. Tlor example,
while Anderson festified that there had been no discussion
concerning the hackdating of {he hoatl document at the first
meeting on November 2, MeGinley testified that Anderson
had asked aboutl «ll the documents at that mecling (391,
414422, 430).

Iiven more ineriminating was Anderson’s false testi-

YT L AL T rer ot L e e e e ' L e

mony that he was unaware of the existence or whereabouts
of any contemporary notes or memoranda that might have
refreshed his recolleetion.  MceGinley staled that he had
personally informed Anderson of the availability of his
notes only amonth carlier, and that Anderson had expressly
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declined {o consull them (400, 405, 470, 471).  Morcaver,
Anderson’s festimony that Levin disclosed the backdating
of three documents hul concealed the hackdating of a fourth
.- P ‘ confemiporancous doenment is inlhierently ineredible on its

face.

Justice Silberman took note of the incousistencies in

b
( ) Anderson’s {estimony. e also fook note, after ““an ex-
, Aeusive opportunily to elosely ohsérve Mr, Levin,”? that re-
' spondent’s testimony was ““candid and eredible.”” Tlaviug
weighed the velative eredibilily of the {wo wilnesses, Jus-
fice Silberman believed Levin, and concluded that the hack-
dating of the hoat docunient was voluntarily disclosed (1ox.

A, al 60-61, G3).

Where, ag here, the “real issue”” in a diseiplinary pro-
ceeding is {hie credibility of the principal v\vilnv.\'r;vs, {he
conclusions ol the ““Official Releree,”” expecially so experi-
cneed o jurist (and former Assistant Distriet Atorney) as
Justice Silherman, is entitled to the greatest weight:

“Phe learned Official Referee has had extensive and
arious experience as a lawyer and Justice of the Su-
prene Court at T'rial Term and in the Appellate Divi-
ston,  ITe has had the opportunity of observing the wit-
nesses and determining the valae of their testimony.
Iis views are entfitled {o serious consideration.”
Ju re Gondebinan, 258 Npp. Div. 1085, 18 N.Y.S.2d 52, 53
() (2d Dept. TH40), af’d, 285 N.Y. 624 (1941). See also In re
: Michaelson, 283 App. Div. 281, 127 N.Y.S.2d 437 (1st Depl.
1951).

The veeent ease of T ve Kalin, 88 AD.24 115, 528 N.Y.S.
od 87 (st Dept.), aff’d, 31 N.Y.2d 752 (1972), proves the
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rule,  In that case the ruspo'luh'nl altorney had heen con-
victed by a jury in federal court of a eriminal conspiracy
to obstruet justice, and senfenced lo two years in lln'ison.
As acresully the respondent was first suspended from prae-
fice and then disharred following an undelended hearing.”
The respondent subsequently appeared and indicated a

desire to defend hier disharment, whercupon the disharment

e v - S E— e YA B P—— A e ——

s

. o order was vacated and the charge referred to a Referee,

On the basis of his judgmenl concerning the relalive
credibility of the vespondent and the principal adverse
witnesses al the eriminal {rial, the Referce acquitted the

respondent of the most serious charges against her.

The Appellate Division disaffirmed the Refevee’s find-
ings. Althongh acknowledging that the Referce’s judgment
on maflers of credibility was entitled to serious considera-
tion (528 N.YLS.2d at 90), the court nonetheless found that
under the extraovdinary civenmstanee of that case, the
Referee’s findings on the issue of credibility had to be
dizallirmed:

“Mhe basis assigned by the Referee for bhelieving
responden{ was that he dishelieved 1ledges, both hus-
hand and wile, whose trial testimony he only read,
for several reasons, 1e found that Mes. Tedges ‘par-

O B TR e B B A e e K s A £ S R 2 6 S - o e e s R

] rotted” her hushand’s testimony, and this persuaded
him that she had fabricated her corroborvation. It does

( ' nol seem that this speculation should prevail over the
» 5 findings of the triers of the facl—the members of the

qury-—who had actually sceen and leard these acil-
nesses, and who made their {indings according to the
standard of “beyond a reasonable doubt)” far more
\ stringent than the standard of “fair preponderance’
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applicable at a disciplinary hearing.”” 328 N.Y.S.2d
at 92 (emphasis added, citations omitted).
The court took pains Lo point out that its disaflirmance of
. i ' the Referee’s judgment ol credibility was a rare exceplion
to the rule:

‘ “We, too, accept Power v, 1alk, 15 A.D.2d 216, 218,
(' ) ‘ 222 N.Y.S.2d 216, 263 as authorily for the sound rule

that the case is rare where a reviewing court should
cast aside a hearing officer’s judgment as to eredibility,
but this case is the one which proves existence of the

rule.”” (328 N.Y.S.2d at 96.)

None of the extraordinary cirecumistances present in the
Kalin ease Lo justify the Appellate Division’s disallirmance
are present here. No carvlier tribunal; with the benelit of
the presence of all the wilnesses, found Corin or Anderson
more eredible than Levin by a stricter standard than that
governing Justice Silherman, 1 anything, the Appellate
Division in our case is in the position of (the Releree in
the Naln case, reversing an cavlicr court’s judgment of

credibility on the basis of a bare reading ol the transeript.
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EXHIBIT E

Boat Document

A46H Soutl Oyster Bay Road
Plainview, New York
March Gth, 1967

[ Michael M. D’Auria, do herehy acknowledge as follows:

. The receeipt ol o promizsory nofe in the sum of
$35,000.00, delivered to me by Manriee Gruber, to whom I
orviginally gave said nofe as sceurity for the purchase of
his 1960 Cris Craft 45 fool boat.  T'his note has heen de-
livered to me in view of my payment to the said Maurice
Goruber of the swm of Ten Thousand dollars toward pay-
mend for said boat.

2, 1T do herchy acknowledge that 1 owe to the said
Mauarice Gruber, the sum of Pive Thousand ($5,000.00)
dollars as a balanee due and owing for said hoat under

the terms of (this agreement made this dale.

3.1 do hereby acknowledze that hercafter the said
Mourice CGruber owns one-hall’ of {he subjeet hoal, now
known as the “Janmm Lur’” which hoat shall remain regis-
tered in my name. Tlowever, he shall be entitled to ils use

only during weekdays (Mouday throngh Thursday) exeept:

(0) when 1 shall advise him that he may use it on week-
ends, or () he takes up to a fwo week vacation on said
boat for a two week period that shall he mulually agreed
to, or (¢) when T shall advise him that T shall be using

said boal for a two week vacation, which date I shall
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advise him of al least thirty days in advance of {he start
of said vacation, The said Maurice Gruber shall nol, under
any cirenmstances, disclose to any person at the Hunting-

ton Yacht Club that he is a part owner of said boat. 1, on '
(he other hand, will advise the Yacht Club dockmaster that
Maurice Gruber may pick np the keys fo said hoat al any

time and is authorized o take it ol its mooring.

4. Tn view ol the facl that T have maintained this hoadt,
ele, for some time and will continue to do so withoul re-
imburscement from Manrviee Gruber, il is understood that:
(a) Gruber waives all past interest on the orviginal
£135,000.00 to date, and (b) Gruber waives I'uture interest on
the $5,000.00 still remaining unpaid to him for my one-
half shave of said boat.  In view ol my future maintenanee
of said hoal without contribution hy Gruber or liability
on lis part in any way, Gruber agrees that my one-half
inferest in said hoat has been purchased for the total sum
of £15,000.00, and not. one-hall’ of the promissory nole of
$35,000.00, which is now cancelled and nall and vaid.

5. Tn case of a sale of said boal, each ol us shall he
enfitled fo one-half of the proceeds, bul cach shall have
the right of “Ifirst Refusal”” at the price offered hefore
the hoat is sold. Procceds of insurance loss payments shall

also he split equally.

6. This agreement shall be binding upon the heirvs,

representatives and assigns of hoth Gruber and D’Auria,

/s/  Micnaen D?Auvri

/s/  Maumcr B, Gruser
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