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NINTII JUDICIAL COil!�TTTEE

Box 70, Gedney Station
I{hite Plains, Nev York 10605-0020

Tele:  (914)  997-810s /  Faxz (914)  6s4-5554

FAX COVER SHEET

1 2 : 3 5  p . n .

ALLIANCE FOR JUSTTCE:

TTME

LISA BRETT

DATE

TO:

202-255-2150
FAX NT]MBER:

This fax consists of a
cover sheet. I f  you
pagesr or i f  there is
c a l l  ( 9 L 4 )  9 9 7 - 8 L 0 5 .

FRO![!

5
total of pages, including this
do not reffiEe- i-naicated number of
a guestion as to the transmittal, please

Elena Ruth Sassower, Coordinator

MESSAGE:

Per our telephone conversation, the encrosed is a preview of
what we are sending you today by Express Mail

The. o.r iginal is already in the possession of the senate
Judiciary Conrnittee.

Regards,

€Qna-<-
c-sasJ"ar-tr
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Box.70,  Gedney Stat ion
Whi te p la ins,  New Vork 10605_0070

Te le :  (914 )  e97 -8 r .os  /  Fax :  (91 -4 )  684_65s4

I,AW
May

Express Mai l

D A Y ,  U .  S . A .
1 ,  L 9 9 2

R E :

Dear Committee Mernbers:

Senate Judiciary Comrnittee
224 D i rksen sen i te  o f f i ce  nu i ld ing
Wash ing ton ,  D.  C.  205t_O

Transmitted herewith is our contribu-tron to Law Day: ourc r i t ique  o f  Andrew o ' �Rourke ,s  q" i r1? i "a t ions ; ; ;  a  federa lj  udgeship.

This submission rs based 
_?i  , - rnvestrgatron and anarysis of  Mr.orRourkers answers to the pubr i ;  p; ; l i ; l '  of  the.  senate , ludic iarycornmi t tee  I  s  ques t ionna i re  

-  (Ex . -  r ra ,11 ,  rev iew or  re revantdocumentary evidence, and inierviews 
';oi"tn - 

inairriduars havingf i rst-hand personal  knowledge of  t t re tacts".

rt is our intention to appe.ar at the pubrie confirmatr.on hearr_ngsto be held on Mr '  orRour lLrs no. i . r i t fon so that r"  "an op,,ose i twi th l ive test i rnony.

1- Mr. o'Rourkers public questionna.ire lras provided to us bythe senate Judiciary co-rnrnitteel p"-i="""t to orrr-i"t i".. requests,da ted  Novernber  20 ,  iggr  (Ex .  r 'B r ) -  ana J inuary  10 ,  Lggz  (Ex .  ,c , , ) .
2  Fur ther  mater ia rs  may be  fo r theoming to  us  f rom

:i":.i:i:l ;:H:"= 
and wifi ne p'assea o,., to you ,l1n our commenrs



OVERVTEW:

Ii"3rt*nt""It 
the within critique deersively supports the followins

( 1 )  t h a t  n o  ^ L rcompeten:,F,":i:l$q.:l].?!.]Ed::i4ii."""1r.u",;"f",*?:.u:;;
:;H:::,llu o". thaL he i= 

_ti;Iliughrv 
fiii; ror judiciai

(2) that a =?rlgu? and dangerous situat-ron exists at every leverof the jud.icial "". i". i i .n ;;;":o.ti.. iJio-r., -p.o""="__from
the inception .r 

-'tir," 
- senatoriar 

-.";;il;iiIii i" 
up to andincruding norninali"n- r-v in. 

^p-i"=iag1t= 
lnr-""irirnation bvl*'ff ffi '.-r-JTlir'.'Jgr"'":T' j+.""1""'.?i;:r:??f 

";il.:"""rvedr
The lat ter  f inding resurts dirggt ly f rom_ thg f i rst ,  whreh the
Ninth Judiciar c"ni.ili l l--]. smarr unrunaea "itr"?T=, group__has
3:::. Ti"t:ir;;.t"[i-r=n==i' a rerativeiv short ti;; and without

Even the most-cursory examinat ion of  ! f r .  .o,Rourkers responses to
the senate Judiei;;t tffi 

t!.;;;';;r#ruir"-'."ii;i their patenrinadequacy. rni=-iui i i "=i"n 
.rrrr  

-ao",rrn.r, t  
that ur.  o,Rourkersresponses disc,lose n"t "niy. \i;-i;";;r prore-s;f;";i eomperenee,b u t - - a s  r " f  l " " l J -  " r  

-  
h . i s  ; ; ; t - i t r - a t n o u s  - - ' r . r u = r o n s  

a n dTi;$:l;i"ll"l:il: 
-;t 

il{t"riar i."i=:-r'i=-'r"iiamJntar lack or

li:ij* 
" 

Il5: 
"ft*.o'f,xr;5rers rgsponse€..,ro 

I-01.8 (Ex. ,,A,,r pp.s t art i ns p"1'''t- i " e""i " " & :n, i; r = 
trtl, 

t="tr" li, 
jj ;..1; "i:uj: *FI;

iifl:il.{::= 
t"t; aericie-rili# -in -L'o'!"iilo 

areas. siaseo upon ur.r:".*,1,t*:i"i"#",h1t{.i{:s#:,ft1*".tlln;"?;.if, :
Quest ion f -e f8 rnakes the fo l lowlng request :

r t l i t iqat jon:  
Descr ibe the ten 

-  _most  s ign i f  icantri t igatea lnatter=-i i" i"n yor'p1"s-o=narry handle-a. ci*r"the c i ta t ions,  
- i t  "  

i i "  .cases-  , " . "  
- repor ted,  and the

i!!ii:, 
":l:H"" 

H;:ffi ":;];:*"'i"a . ̂
 c i-,.' u i u p =u r "partv or parties rr,". vou ."o..="Jrif"u, rs"J".iff" .?;

2
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deta l l  the nature of  your  par t lc lpat ion ln  the
f i t igat ion and the f ina l  d isposi t ion of  the case.  A lso
state as to  each case:

(a)  the date of  the representat lon;

(b) the name of the court and the name o.f the judge
or  judges before whom the case was l i t igated;  and

(c)  the lnd iv ldual  name,  addresses and te lephone
numbers of  eo-counsel  and of  pr inc ipa l  counsel  for
each of  the other  par tLes.  r l

Failure to Respond Candidly

At the outset i t  should be noted that the requested frtenrl
l i t igated mat ters  is ,  by any reasonable s tandard,  a  mln imal
number, a fair prerequisite for any serious contender for a
fede ra l  j udgesh ip .  Mr .  OrRourke  supp l i es  on l y  th ree  (3 )  cases - -
which he purpor ts  is  the extent  o f  h is  ab i l i ty  to  comply.

Such inadequate response is made notwithstanding that Mr.
OrRourke was look ing at  a  reservoi r  o f  over  twenty years of
pr ivate pract ice (Ex.  r rArr ,  pp.  I '2 ,  I -Q6)  and represents h insel f
as hav ing done r ra l l  the t r ia l  work in  whatever  f i rm I  be longed
t o r f  ( E x .  r r A r r ,  p .  7 ,  I - A b 2 ) .

Mr.  o tRourke at tenpts to  expla ln  h ls  fa l lure to  prov lde the
requisite ten cases by stating that he has ttnot engaged in the
act ive pract ice of  Iawrr  s ince he became Westchester  County
Execut ive on January l - ,  1983,  and that  wi thout  h is  f i les f ron the
years prior thereto he is unable to supply more than the three
(3 )  cases - -whose  f i l es  were  r r s t i l l  ava i l ab le r r  t o  h im  (Ex .  r rA r r ,  p .
8 ,  I - A 1 8 ) .

I t  should be borne in  rn ind that  by the t ine Mr.  OrRourke f t led
his  Senate Judic iary  quest ionnai re in  mid-January ) .992,  he had
alreadv been interviewed by screenl-ng committees of the American
Bar Associat ion (  r rABArr  )  and the Associat l -on of  the Bar  of  the
c i t y  o f  New York  ( t tC i t y  Ba r r r  )  (Ex .  r rA r r  t  p .  12  ,  I I I -A3  )  .  Bo th
those  o rgan iza t i ons  make  s i rn i l i a r - - i f  no t  more  exac t i ng - -
inqui r ies of  prospect ive nominees.  The ident ica l  ABA quest ionr

3 The irnportance the ABA can be presumed to attach to thls
part icular question may be seen frorn the statement contained in
the ABA panphlet: rrstanding Comrnittee on Federal Judiciary:
What It  Is and How It l{orksrf :

r r T h e  C o m m i t t e e  c o n s i d e r s  t h a t  c i v i c
act iv i t ies and publ ic  serv ice are va luable
exper iences,  but  that  such act iv i ty  and



adds the requirenent that the noninee provide na suceinct
s tatement  of  what  you bel ieve to  be the pai t icu lar  s ign i f icance
o f  t he  case r f  (n * .  tD r f  # r r y .  The .c i t y  Ba i ' s  i ngu i r y  i ;  ac tua l l y
more rest r ic t ive and les.s  suscept lb l ,e  to  eel f -sd lect ion,  caf f in i
upon the norninee to provJ_de informati". ."f
cases handledr t ,  inc lud ing copies of  apperrate br iers- lEx.  " f i1
# a 0 1 .

rn  l ight  o f  the expl tc i t  requests for  ease in format ion in  both
the ABA and the c i ty  Bar  quest ionnai res,  Mr.  OrRourkets  c la im
thatr  ds of  January 10,  L992,  he courd onry prov ide three cases
to the senate Judiciary Cornmittee must mean that ne was also
unable to provide the ABA and city Bar yith the requisite ten
cases they had requested the prev ious year4.

As to  the three eases Mr.  orRourke does supply- - two of  whlch are
state cour t  cases--he does not  set  for th  the i r  s ign l f lcance f rom
a const i tu t ional  or  soc ia l  s tandpoint  or  the i r  re levance to h is
prospect ive posi t ion as a federa l  t r ia l  judge.  rndeed,  as
descr ibed by Mr.  o 'Rourke,  i t  is  fa i r  to  say tnat  the three cases
are not  o f  s ign i f icance to  anyone beyond the par t ies involved.
By that  s tandard,  Mr.  orRourke should have had no d i f f icu l ty  in
coming up with another seven.

Clear ly ,  wel l - rna inta ined law of f ices keep inventor ies of  the l r
cases . .  By .  app l i cab le  l aw  and  ru les ,  l awyers  a re  requ i red  to
mainta in c l ient  records.  I t  is  common knowledge,  widely  repor ted
in the press,  that  Mr.  orRourke sought  a juageth ip long bef6re he
b e c a m e  c o u n t y  E x e c u t i v e  ( E x .  r r B r r ,  p .  2 ) ( E x .  r p i r ,  p a r a .  4 ) ( E x .r rwrr ) .  Except  to  the extent  Mr.  orRourke fe l t  conf id ln t  t t ra t , 'n is
pol i t ica l  act iv i t ies and connect ions would secure h im a jud ic ia l
post without, the necessary quali f ications, he knew such records
wourd be re levant ,  i f  not  essent ia l ,  to  any fu ture rev iew of  h is
Iegal  exper ience and other  qual i f icat ions.

Mr.  orRourke does not  expla in  why-- i f  he requi red h is  r t r ia l
f i les f r  in  order  to  prov ide a fu l l  response--h;  could not  have
accessed the court f i les naintained by the Westchester County

service are not a subst i tute for  s igni f icant
exper ience in the pract ice of  law, whether
that exper ience be in the pr ivate or pubt ic
sec to r .  r r  (Ex .  rWWr ,  p .  4 , )  (emphas ls  added)

4 Nei ther  the ABA nor  the e l ty  Bar  d l -sc lose to  the publ lc
or  even the Senate Judic iary  Cornmi t tee the quest ionnai res which
Hr .  o rP 'ou rke  comp le ted  fo r  t hose  o rgan iza t i ons .  The i r  pos i t i on
i s  t ha t  r f con f i den t i a l l t y "  1s  essen t i a l  t o  t he l r  ne f fec t l ve r
eva lua t i on  o f  j ud i c la l  cand lda tes .
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