
SUPREHE EOURT STATE OF NEW YORI(
COUNTY OF ALBANY

rn the Matter of  the Appl leat lon of  
- - - - t r

HARIO I{. CASTRACAN and_vTHCENT F. BONELLT,
act ing _pgc Bono publ lcq,

p e t l t l o n e r s ,

fo r  an  order ,  pursuant  to  Seet lons
1 6 - 1 O O ,  1 6 - 1 0 2 ,  t 6 - 1 0 4 ,  1 6 - 1 0 6  a n d
16-116 o f  the  E lec t ion  Law

Af f ldavit_
-vs-

AtlrHoNY r. egllylTA, Esq., chal_rman,
I{ESTCTIESTER REPUBLICAH COUHTY EO}ffIiTEE,
GUY T. pARrsr,  Esq. ,  DENNTS LtgI t rEL;- i=n.  ,chalrman, !{EsTeHnsrin DEMoeR TIe eouNTy
eoul{rTTEE, RIelnRD L., !{EINGARTEN, nsl.,
IoUIs A. BREVETTI,  Esg.,  Hon. fnAHCfs'-a.
!I99W, lrowARD MrLLEri, Esq.; ATBERT J.EIiANUELLf , Esq., R. WELI,S dtilUf,
HELENA D.NAHUE-' EvELyN AeurrJt, ionnrssronerg
99n1!!tutlng the NEW yoRi sTAiE BoARD 

-v"s!e

gl_IlPclroNs, ANroNrA R. Df Apr.eE,
IIARION B. OLDf , ConmLssLoners 'eonstltutlng
thE WESTENESTER COUNTY BOARD OF ELEEIiOITS,

espondents ,

fo r  an  order  dee la r rng  rnva l rd  the  cer t r f rea tes
p_"Iqgl l f  ng - tg_deslgnafe nespondents r i "n.  FRANers A.Nreou\r  and t IowARp.HrLLERr- Esq. as eandrdates forthe of  f  lee of  Justr-ee of  ine.  d"p"" .J*ei , r r t  of  thes ta te  o f  New Vork ,  N ln th  tud te l l i - ; t r t ; f ;a ,  

- in i . . :
the.  pet l t l .ons purport l fg t"  aestgna[.- i r ,srRT J.EUANUELLf,  Esq. a- eandldate for  the of f lce ofSurrogate of  gtestehester County to be hefd lnthe  genera l  e lee t lon  o f  Novernb i r  e  , - i sso .

STATE oF NEt{ YORK ) 
---------x

coUNTY op WESTCHESTER i  ss. :

f n d e x  N o .  6 0 5 6 / 9 0

vrNeENT p' B'NELLT, berng dury sworn, deposes ands a y s :
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1. I  am one of  the Pet l t loners ln the above-ent l t led

matter and subrnlt thls Affldavit in support of the relief

requested in ny Pet l t ion and order to Show Cause inst l tut ing the

above-ent l t led speclal  proeeedlng, dated septenber 26, 1990.

2. r am a ful l - t lme professor of hlstory at Bronx

cornmunLty college of the etty unlverslty of New york and an

adJunct professor of history and governnent at the Westchester

conmunlty college ln valhalla, New york, wlth a doctorate ln

hlstory and polltlcal scLence. r have been so enployg.d for

twenty  (20)  years.  . . ,

. r '

,i. 
'

3. On Monday evenlng, Septenbet 21, 1990, ! ,  together

wlth 811 vlgr lano, Esq., DorLs rr.  sassower, Esq., and FLlonena

Vlgllalo, nent to the Daysf fnn loeated on l{hlte plalns Road !n

Greenburgh' New York, where the Denocratle Judlclal Nonlnatlng

Convent lon l tas scheduled to take place at  7:oo p.r .  t i le arrLved

at the Daysr Inn at  that  hour.

. /
{. lfhen lte went lnto the lobby, wd trere dlreeted to

ileetlng Rooms A and B, where we were told the Conventlon would

take plaee. lfe proeeeded to the entrance of saLd Heetlng Roons,

where an attendanee sheet on a table rras avallable to sLgn. A

wonan seated at the table stated that one dtd not have to be a

Delegate or an Alternate Delegate Ln order to slgn the attendanee

sheet.  Hr.  v lg l lano slgned the sheet,  the rest  of  us dLd not.

:

i
:
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5 . l i re then entered the rneeting roon, whlch had a

movable par t i t ion,  separat ing rooms A and B,  whLch r ras recessed

lnto a slot in the wal l .  There were approxlmatery 25-30 peopre

seated at the tlme. The ehal-rs were arranged ln rows of fLve on

one side, wi th a mlddle als le separat lng four chalrs on the other

slde. There were a total of elght rows on eaeh slde. A count

showed 32 chaLrs  on  one e lde ,  37  on  the  o ther ,  to ta l lng  69  seats .

lfe oeeupLed four of the 69 seats. There sras also a daLs wlth

four chairs and slde tables set  up wlth refreshnents.
.J

. L ,

6.  A t  about  7 :  {o  p . r r .  ,  a  nan ldent l f  led  h lnse l f  as

DEirNIs UEHTEL, chalrnan of, the !{estchester. DenocratLc county

cornnlttee. He ealled the neetrng to order. He sald he was

readlng a letter sent to hln by Hon. itoHN IrtARINo, . Chalrman of

the DemocratLc State conmittee, whlch etated that he had been

deslgnated as the person to eonvene the conventlon and to call

the Convent lon to 'order.

, /
7. Not al1 the seat were oe'eupled at that t lne.

There were about 10-15 people nll l lng about ln the rear of the

roon, and 8-1o people rnll l lng about at the elde of the roon
'where a table had been set up wlth sodas, cof fee, and pastrLes.

8. lfhen lilr. nEHrErJ eoneluded readlng the aforesald

letter from litr. MARrNo, he stated he would call the Roll. A
;.

. l
l l
a t' l

I
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notlon was thereupon nade that the earllng of the Roll be

dispensed wlth.  Hr.  MEHIEL then turned to a man later ldent i f led

as J. HASHIiALL, Esq. and reguested a rullng as to the legarity of

dispensing wlth the Roll eall. ! lr. HASHIT{ALL responded that, ln

the opinion of  counsel  to the county commLttee, t f  a resolutLon

dispenslng wlth the eall lng of the Roll was adopted unanl-nously,

the conventl-on could legally be organlzed and proeeed wlth

conduct ing i ts buslness.

9. Mr. MEHIEL thereupon accepted the notl-on, whlch was

seconded. He called fol a vote. A nunber of people ralsed thelr

hands and sald rrAyerf .,., t!. UEHIET asked lf there lrere any i lNaysr.

none were expressed. The Chalrrnan rnade no tnqulry as to the

ldent l ty or eredent la ls of  the p€rr  ons vot lng,  nor dld he at tenpt

to establLsh the presence of a quorun. Nevertheless, he. :
announeed that by the unanl.rnous adoptlon of the notLon to

dLspense with the Roll, l t rras legal and valld for the

Convent lon to proeeed wlth l ts buslness.

10. Mr. I{EHIEIJ thereupon aceepted a notLon to elect a

Tenporary chaLman to the conventlon. An lndlvldual nonLnated

Jay B. HASHI'IALL' Esq. The notlon was seeonded. A volee vote was

taken and Hr. HASHI'IALL was unanLnously elected Tenporary

Chaltman. Thereupon, l lr. HEHfEL turned the neetLnq over to Mr.

HASHIIALT.

.'_l
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11. Thereupon, Mr. HASHI,IALL called for a noninatLon

for the electl-on of a Tenporary Secretary, and a l i{ARc 9XI{AN $ras

nominated.  The nomLnatLon was seeonded.  NomLnat l -ons $rere

closed. A voice vote vtas taken and Hr. oxl{AN lras eleeted

Temporary Secretary.

t2. Mr. HASHI'IALL then sald that the busLness of the

Convent lon was to nonLnate three (3) candl-dates to f111 the

three (3) vacancies ln the offlce of Justice of the Suprene

court of the state of New York for the Ninth Judlelal Dlstrlct

and that nornLnatlons would .!e ln order. He then recognLzed

THoMAS ABTNANTT, Esq. r ltho nomlnated JOAN LEFKowrTz as a

eandLdate for one of the three vaeancLes. The nonl-natLon was

eeconded. Thereupon Mr. KENNETH P. ZEBROSKf was recognLzed, who

nonlnated PRANcrs A. NreoLAr for the second vacancy, and the. -'::-

nonlnatLon was geeonded. llr. HASt{ltAtL then reeognlzed }lr.

t{rl,I,rAtit FRANK, who nomlnated HowARD l{rLr,ER, Esq., for the thlrd

vacancy. The nonl-natlon was, l lkewlse, seconded. Hr. HASHUATL

then asked whether there gtere any other nonlnatLons. The;e belng

noner a notlon to close nomlnatlons was rnade, seeonded, and

earrled by a volce vote

13. Thereupon llr. HAsHlilAtL asked for a notlon that the
'Secretary cast one ballot for the adoptlon of the resolutl_on

nornlnatlng 'folN LEFKoI{ITZ, ERANCfS A. NIeoLAf , and HowARD UfLLER

as the candLdates of the Demoeratle party to flf l  the three

vaeanel-es for  Supreme court  Just lees.  Sueh mot lon eras made,

4

5
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seconded, and a volce vote taken.

there being no nNays,t ,  the one

norninat lons.

All rfAyesrr Irere heard, and

ba l lo t  was  eas t  fo r  sa id

14. Mr. HASHHALL then recognized DfANA

who made a urotl,on narnlng certaLn rndlvlduals to

conunlttee on vacaneLes, whlch motlon was seconded

voLce vote.

JUETTNER, Esg. ,

eonstLtute the

and adopted by

15-  Aeceptance speeehes by each of  the Candldates were

then g iven. l o  .

' t '  
'

16. Thereupon, !lr. HASHIiIALL entertaLned a rnotl-on to

adJourn the meetlng, whlch yas seconded, a vote taken thereon,

and the resolut lon was adopted at  approxLnately g:10 p.n.  The' ;::-' :

Conventlon then adJourned.

17. At that polnt, l,tr. vlgllano and r left the roon

and went lnto the lobby. Hr. vlgllano spoke to sone 
T?n 

r dtd

not know. lts. sassower, who had prevlously left the neetLng

room' was speaklng to varl.ous lndlvlduals nll l lng about ln the

lobby.

18. r  ean state unequLvocalry that  no Rolr  eal l  was

ever taken durlng the proceedings r attended, whLeh purported to

be a Democratic Judlclal NomLnatlng conventlon. Dtoreover, r have
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sinee learned that there were L2g Judlc la l  Delegates and Lzg

Alternate Delegates elected ln 1990. However,  r  am inforrned that
Meet ing Rooms A and B courd not physlcarry provlde seat!_ng

capacity for 258 Delegates and Alternates. The roons were only

set up with a total seating to accommodate no more than 7s
persons .

19. I t  ls  c lear that  a quorum of the Delegates was not

present, whLeh would have requlred at least 65 Delegates and/or

Alternates to be ln attendance. In addltlon to the four -o_.f usr

who were not Delegates .or Al,ternate Delegates, 
. 

Lt appeared that

there were nany other people ln the roon, who lrere l lkewlse not

Delegates or Alternates. Thls becane apparent when aeceptanee

epeeches ttere nade by the three nonLnees, at whleh tfune thelr

varlous relatl-ves and frlends were identlf ied.

peopre sr*rnsT Jl;t,= t":r: :".-,, ::J:'i';l:'#:
were, in faet ,  duly-elected Delegates or Al ternates.r to the

conventLon- Delegates and Alternates were not provlded wlth any

badge or other lndlela of thelr status. There lras no tngtrlry or

Lnterest by those ln eharge lnto the status of anyone sltt lng ln

the room--or thelr rlght to be counted Ln a quorun or thelr rlght

to vote.  rndeed, on several  occasJ-ons, l r l r .  v lg l lanors mother,

FLlonena vlgi lano, ln the splr l t  of  cooperat l .on,  sald , rAyer, ,

wLthout chal lenge, to a nunber of  mot lons belng voted upono

000  61
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2L. Based on what r  saw and heard that nlght,  there is

not a shred of  doubt (and t t  should be undisputed) that  the

judicial nominees for the Suprene Court of the Nlnth Judlclal

Distr ict ,  named on the cert l f lcate f l led wi th the New york state

Board of  ElectLons, l tere not duly nomlnated at  a duly const l tuted

conventLon, at whlch a naJorlty of Delegates or .Alternates

ent l t led to vote stere present to const l tute a legal  quorum, as

requlred by applleable provlsLons of the Electlon Lan. The nost

elenental requLrenent of dury-electlng nonl,nees and adoptlng

resolutLons at  a Convent lon.J-s the fundamental  deternlnat ion as

to whether a quorum,of the.duly-eleeted Delegates and Al ternates

are present and voting. The vote to dispense wlth eall lng the

Roll, wLthout f lrst aseertalnlnq that there was a legal quorun

present 
- 

and entlt led to vote thereon, . plalnly rendered all

resultlng votes meanLngless. ft should be deelared vold by thls

Court .

I{HEREFORE' lt ls respeetfully prayed that the 
.gforesald

Judlclal nomLnatLons of Hon. FRANCIS A. NrcoIAI and HowARD

MTLLER, Esq. be lnvalldated, and that the addltlonal relLef

requested ln ny Petlt lon and order to show eause be granted ln
.Jts ent l rety.

before ne thls
of  October,  l99O

tbRlt L xssostr
|lolrlty Pubtc. Stt of ttr yoa

. Lo.6l l . t5r7r2
- Qurffcd an \.J?tlcnat?ct Crurrll

f."r E*-.hril !e, ltj{

Sworn to

lf u^t
il
il
il
I
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