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Committ,ee.

Welcome, gentlemen

MR. GOLD: GOOd

Mr. Chairman, dist

the committe.e, my name

am a lawyer in New York

in Sonnenschein, Nath &

. Good morning.

morning. Thank you.

inguished members of

is Martin R. Go1d. I

City and a partner

Rosenthal, a large

national law firm. I'm a volunteer member

of the Departmental Disciplinary Committee

for the Fj-rst,Judicial Department appointed

by t,he Appellat.e Division. I am also a

senior member of the policy committee of the

Disciplinary Committee .

The chairman .of the committee, Mr. Roy

Reardon, very much wanted to be here today

and to attend this hearing and participate,

but another commitment made that impossibl-e.

And he asked me to attend in his pIace, and

it's my pleasure to do so.

Wit,h me i s our chie f counsel , Alan

Friedberg. Together we will provide you

with a descripiion of the operation of the

at torney discipl j-nary system j-n the First

Department and answer any questions you may
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have concerning our operat j-on .

The Departmental Disciplinary Committee

was established by the Appellat.e Division,

First Department, to assist in the court's

role in disciplining attorneys in the First

Department, which consists of New York and

Bronx Counties. Members of the committee

are all appointed by the Appell-ate Division.

They are all- volunteers.

There are approximately 8 0, 0 0 0

attorneys in the First Department. As f

have indicaLed, Mr. Reardon is chairman of

the committee. The committee also recei-wes

hands-on guidance from the Polj-cy Committee

appointed by the Appellate Division from the

members of t.he committee. The Policy

Committee oversees the general functioning

of the committee and the staff and also

provides direction on pending issues.

Now, the Appellate Division has adopted

public rules and procedures governing the

DeparLmental Disciplinary Committee and

rules governing the conduct of attorneys.

These rules are available to the public,
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together with the rules of professj-ona1

conduct. which govern attorney conduct, on

the Departmental Disciplinary Committee

website, which is part of the Appellate

Division website.

AIso availabl-e on t.he website is

information about the committee, including

information concerning how a complaint can

be filed. fnformation about filing a

compl-aint is also availabl-e to members of

the public who call- or visit the committee,s

offices. Complaint forms are available in

English, Spanish, and. Chinese.

It is important to note that the

purpose of attorney dj-scipline is not to

mediate disputes between attorneys and

clients or to vindicate the rights of

complainants. Such matters can best be

handled by the court system. Generally fee

disputes, issues of 1egal strategy, and

single incidents of malpractice that might

be addressed in a civil matter do not

constitute misconduct. The Appellate

Division and the committee must devote its
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options within its jurisdiction.

Pursuant to Section 9O, Subdivision 10,

as Senator Sampson ment.ioned, of the

Judici.ary Law, all materials concerning an

investigation or proceeding concerning an

attorney's conduct are sealed until the

AppelIate Division issues a decision

sustaining charges of misconduct concerning

an attorney. When the Appell-ate Division
j-ssues such a decislon, the record of al-L of

the proceed.ings becomes public.

The Office of the Chief Counsel of the

Disciplinary Committ,ee is staffed by 23

attorneys. The staff attorneys screen

compl-aints, investigate allegations of

misconduct, and prosecute.cases at hearings.

As f have indicated, NIt. Alan Friedberg is

the chief counse].

Here is the process by which a

complaint is handled. When a complaint is

re6eived at. the committee, it i s immed.iately

assigned to a staff attorney to be screened.

Investigations may al-so be commenced by the
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chief counsel on his own initiative' even in

the absence of a compl-aint from a third

party.

Since numerous attorneys have offices

in more than one location in the state, the

address that an attorney lists in

registering with t,he office of Court

Administration determines which disciplinary

body exercises jurisdiction over that

attorney. Complaints against an attorney

who is registered at an address in another

j udic'ia1' department are ref erred to the

appropriate disciplinary body. Accordingly,

each regional disciplinary agency is able to

keep a record of all complaints fited

against that attorney-

CompLa j-nts against j udges' are ref erred

to the Commission on ,Judicial Conduct,' we

have no jurisdiction over them'

The staff attorney who screens the

complaint rev j-ews the entire complaint,

including attachments, and may choose to

interview the complainant, obtain court

documents, or obtain documents or
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information from the attorney who is the

subject of the complaint. If the staff

attorney believes the allegations are 1ike1y

to warrant formal charges, h€ or she refers

the matter to the chief counsel for

immediat,e assignment .

If the chief counsel concurs that the

allegations are 1ike1y to warrant formal

charges, the complaint is immediately

assigned to a staff attorneY for

investigation, which may include obtaining a

written response from the respondent

atEorney, scheduling testimony of the

respondent attorney or others, and obtaining

records, including court records and bank

records. A11 of them, w€ have subpoena

power to do t,hat

In cases where there's conclusi-ve

evidence of serious misconduct or failure to

cooperate with the comm j-ttee, the committee

is authorlzed. to make an immediate motion to

seek an attorney's interim suspension during

the proceedings.

If the allegations appear l-ess serious,



1

2

3

4

5

6

7

I

9

10

11

1,2

13

I4

15

l_6

l7

18

t9

20

2L

22

23

24

t,he screening attorney may determine to seek

the written response of the respondent

att,orney. When Lhat is obtained, it is sent

to the complainant, who is requested to

reply to the attorney's response. After

obtaining this information, the screening

staff attorney may recommend, in writing,

dismissal or assignment of the matter to a

staf f attorney f or f urther i-nvestigation .

Each recommendation is reviewed by the

chief eounsel, who may determine t.o assign

the matter to a staff attorney for

investigation or recommend dismissal of the

complaint.

If the recommendati-on of the chief

counsel is to dismiss the complaint, the

chief counsel signs the recommendation

memorandum and the entire fi1e, including

the memorandum, is sent to one of Ehe 55

members of the Departmental- Disciplinary

Committee who must approve the dismissal.

If the complainant seeks

reconsideration, the matter is sent to

another attorney committee member who musL
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also approve dismissal. And if there's

disagreement, w€ have procedures to deal

with that.

The committee members are appointed by

the Appellate Divislon and include

experienced practicing attorneys, former

prosecutors, and approximately one*third are

lay members.

CHAIRMAN SAMPSON: SO ThiS COMMittCC

that reviews it, they are appointed by

members of the disciPlinary

MR. GOLD: These are the members of

the committee, the disciplinary commiLtee,

all of whom were appointed by the court -

CHAIRMAN SAMPSON: OkaY

MR. GOLD; The types of complaints

that are dismissed include those complai-nts

expressing general dissatisfaction with the

outcome of a case without an allegation of

specific misconduct by an attorney, a very

common kind of complaint. Therers a losing

side in every Iltigation.

CHAIRMAN SAMPSON: We know that'

And, Mr. Gold, werre just trying to keep
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everything within five minutes, because we

have quite a few

MR. GOIJD: Wel-I, Itm going to the

heart of what you're asking about

CHAIRMAN SAMPSON: OkaY. If You can,

that would be great.

MR. GOLD: - - is how t.hese things are

reviewed int.ernal ly and what are our

procedures.

The committee has discretion to refer

action concerning possible misconduct by an

attorney until litigation in the court

system is concluded. The exercise of that

discretion is done on a case-by-case basis.

If the staff attorney determines that

the allegations do not constitute

misconduct, the screeni-ng attorney may

recommend that the complaint be rej ected

without seeking a response from the

respondent attorney. fn such a case the

screening attorney's written memorandum is

reviewed again by the chief counsel, who, if

he agrees with the recommendation, signs the

memorandum, and. again the entire file is
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s ent

the

inc l

i.nt e

to a committee member who must approve

an investigation, which may

ions, subpoenaed documents,

attorney writes a memorandum

rejection.

FoL l owing

ude deposit

rviews, the

recommending action on the complaint. The

memorandum again must be approved by cLrief

counsel. If the recommendation is for

dismissal, the entire file again goes to a

committee member for approwal. And again,

there's a procedure for reconsideration if

the complainant seeks such reconsideration.

If the recommendation is for a Ietter

of admonition or the filing of formal

charges, it must be approved by two separate

attorney members of the Policy Committee of

the committ.ee, which is composed of nine

attorneys and three laypersons. The members

review a file; if two members approve

admonitj-on, a confidential admonition

sent to the respondent attorney and the

complainant is notified.

An admoni-t.ion, dlthough private, j-s

consj-dered discipline and may be use.d as

an

is
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aggravation if further charges are filed

against the attorney. If two at,torney

members of the Policy Committee, after

reviewing the fi1e, approve charges, the

Appellate Division appoints a referee who

conducts a hearirg, which is essentially a

tria1. The rules of evidence app1y.

The refereers recommendation is then

reviewed by a pane1, usually of four members

of t,he Disciplinary Committee, who make' a

recommendatlon to Lhe Appellate Division as

to m j- sconduct or possibl e act i on .

Maybe

we can get to t,he balance of what you,re

going to share with some questions that f

think are coming up.

SENATOR PERKTNS:

MR. GOLD: Fine.

SENATOR PERKINS:

Excuse me.

For instance if

you don't mind, Mr. Chair I'm looking

sort of like for some stat,istical

information in terms of how many

complaints

MR. GOLD:

r'11

frm coming to that, but
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SENATOR PERKfNS: So I might as well

ask the question so you can get to it, and

that way we can try and have a conversation.

Because, you know, one of the wonderful

things, Mr. Chairman, is that this is such a

great turnout, therers a lot of folks here.

' And it's going to take a lot of time, so

MR. GOLD: WeII, let me just jump to

the statistics t.hat we have

SENATOR PERKINS : Okay.

MR. GOLD: In 2008 the committee

received' approximately 3300 complaints

concerning attorneys. Five hundred

twent.y- f ive of these were dismissed without

seeking responses from the respondent

attorney because these complaints did not

describe conduct that violated. the rules

which the committee enforces. An additional

367 complaints were referred to other.

disciplinary agencies, such as when a

complaint is made against an attorney in a

different department.

And also included in that number are

complaints against nonattorneys, such as the
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unauthorized practice of 1aw. Those things

we refer to the district attorney's office.

Of the remaining cases, responses are

sought and other forms of investigation are

commenced.

In 2008, 2! attorneys were disbarred

af ter hearings, that's af ter f u11 hearr-ngs.

Eight attorneys submitted disciplinary

resignations, 22 att.orneys were suspended,

and two were publicly censured. In

addition, approximately 1900 complaints were

dismissed by the committee and 58 att,orneys

received private admonitions.

Now, I can say these are the 2008

statistics frve been a member of the

committee for quite some time, and f would

say that this was a representat j-ve year.

CHAfRMAN SAMPSON: That's usually

the that's the norm, or are there more

complaint,s, less complaints?

MR. GOLD: I think this is'tyPical.

CHAIRMAN SAMPSON: TyPical?

MR. GOLD: Mm-hmm. A tYPical kind of

a year.
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CHAfRMAN SAMPSON: And when you were

talking about the issue, if there is a

question where, sdy, the staff attorney is

uncertain whether this rises to the leveI of

an attorney being disciplined, does he then

go speak to the chie f counse l- ?

MR. GOLD: Absolutely. Each staff

attorney now, Iet me turn this one over

to Alan Friedberg, because he handles the

staf f .

MR. FRIEDBERG: If there's any

quest.ion that there might be misconduct, we

would proceed with it.

But we get many complaint,s that are

just somebody who might have lost a criminal

or civil case and just sai-d rrI lost, and ftm

blaming it on my lawyer." If there's no

grounds for misconduct, then those are

rej ected without seeking a response.

But in most cases we do seek the

response of the attorney, and then that

response, which we call an answer, is sent

to the complainant. for what we call a reply.

And then when that comes in, we make a
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determination in every case.

And that's 3300 to 3500 complaint.s a

year, I review them. And for any dismissal,

a committee member must review it, an

attorney committee member. And if

reconsideration is sought, a second attorney

committee member must review it -

For anything that may go to charges or

an admonition, two attorney PoIicy Committee

members must review it and approve.

CHAIRMAN SAMPSON: And dealing with

the and usually there's one staff

attorney who works on these complaints? Or,

I mean

MR. FRf EDBERG: We11, df most al-1 the

attorneys screen cases except for several of

the supervisors. So iE's just. randomly

given out to the next attorney. Our j-ntake

people just give it out

CHAfRMAN SAMPSON: How many cases do

t,hey norma 11y handL e ?

MR. FRIEDBERG : Wel l- , they normal ly

have about 50 cases for not for

screening, f or j-nvest igation . and they
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probably would screen 3300 complaints

divided by 2L or 20 attorneys who are

screening, 150 a year, three a week, I'm

as suming .

Most of our staff is very experienced.

Many are former prosecutors.

MR. GOLD: Senator, 1et me just add

one thing. 'In cases where there's internal

disagreement or, sdy, the chief counsel- in

his own mind looks at a case and says "This
one is kind of cIose, I don't know what we

ought to do," he'11 take it to the chairman,

to Mr. Reardon.

Somet imes when Mr . Reardon l-ooks at. a

case, he says, 'rLetrs bring this to the

whole Policy Committee. "

CHAfRMAN SAMPSON: I gotcha. So if

there's a quest j-on such as that, it then

goes to the entire Polj-cy Committee?

MR. GOLD: ft could, yes.

CHAIRMAN SAMPSON: How many members

of the Policy Committee?

MR. FRIEDBERG: There's ]-2. A11

appointed by the Appellate Division.
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CHAIRMAN SAMPSON: And

12 members, suppose you have a

know, six say it doesn't rise

and the other sj-x say it rises

level. What do we do in those

MR. FRIEDBERG: That ' s

It never rea11y happens.

out. of those

split? You

to that 1evel,

to a certain

instances?

theoret ical- .

CHATRMAN SAMPSON: Never rea11y

happens.

MR. FRIEDBERG: If six people thought

it was misconduct, I'd have to sdl, we11,

potentiall-y it could be mj-sconduct, and I'd

proceed. But general.ly it's fairly obvious.

CHAIRMAN SAMPSON: And most of the

cases that you see are usually mishandling

escrow or

MR. FRIEDBERG: WeI1, most of the

complaints we get are neglect from the

c1i-ents.

Most of the serious cases that result

in serious charges involve financial

matters, particularly escrow. Although

escrow is not the biggest type of complaint

it's the biggest Lype of complaint that
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perhaps resul- L s in serious

MR. GOLD: I should

First Department, because

what goes on in the Island

pena lty .

say that in t,he

of the nature of

of Manhattan, we

get an.awful lot of very major complaints

involving complicated f j-nancial- issues.

Sometimes we don't get too man-v of them,

but we do get some of these' cases' which Are

very complex and involved.. Sometimes they

involve allegations of mishandling of funds

in connection with estates or trusts or

securities maLters or things of that sort.

And we deal with all of those kinds of

matters, and we have members of the Policy

Committee who are skilled and experienced 1n

most.ly al l of these areas .

- Now, by the wdy, at the Present time

one of the issues that's facing us, whicn is

very important to us, is immigration cases.

We are very concerned that people who are

comj-ng into the United States and are here

rna are subj ect to the immigration

litigation system, too many of them are

being inadequately represented by counsel.
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CHAIRMAN SAMPSON: No, I have seen

that. And yourre correct about that, I have

seen that, €specially with respect to my

constituencies,' these individuals have paid

a consid.erable amount of money and it hasn't

gone anywhere.

MR. FRIEDBERG: .Iudge Kat zman of the

Secon.d Circuit has established a panel of

people from various fields who work in this,

and werre working very closely with that

panel. And we are very concerned about

people who take advantage of perhaps the

most. vulnerable people around. .

CHAIRMAN SAMPSON: Thank you very

much.

Now, we just handle

of that. We're concerned

advantage of some of the

population.

Senator DeFranci-sco?

SENATOR DCFRANCISCO:

CHAIRMAN SAMPSON:

you had a question?

SENATOR PERKINS:

one 1itt1e aspect

when lawyers take

vu 1ne rab I e

No, thank ygu

Senat.or Perkins,

Can you j ust give
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us you just mentioned two major sources,

I guess, of compla j-nts . one has to do with

t.he escrcw accounts and the other one sort

of neglect.

MR. GOLD: Yes.

SENATOR PERKINS: Now, what falIs

into sort of the neglect category?

MR. GOLD: Wefl, a typical kind of

neglect case, someone will- writ.e a l-etter

and say, rrI hired a lawyer, r paid him

x thousand dollars as a retainer, and then I

couldn't get him on the telephone and he

didn't do anything f or me. rt That's a

serious matter. That X thousands of dollars

is important to the client. Lawyers are not

supposed to neglect matters f or cl- j-ents.

And generally what we do with those is,

depending upon whether or not the client has

been adversely affected already by what's

happened I mean, if the statute of

limitat.ions has run or something like

that we treat those as serious matters

In t.he absence of something serious

having already happened, and certainly if
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this is a first offense against that lawyer,

it would normally resu1E in a letter of

admonition. So even though neglect is the

Iargest, single category of matters that we

have, it's not often the most serious in

terms of the discipline.

The mishandling of client funds, a

client escrow account or maybe estate funds

or something like that, is probably the most

serious and comes with t.he way the court

deal s wi th t.hat

SENATOR PERKINS: Would you say most

of your cases are in that area of the escrow

accounts ?

MR. GOLD: No.

MR. FRIEDBERG: Not most, but many.

SENATOR PERKINS: But. many.

MR. GOLD: Yes .

SENATOR PERKINS: Most wouLd be in

the neglect categories?

MR. GOLD: Right.

SENATOR PERKINS: Let me ask two

quick ot.her questions, just for the sake of

di scus s ion .
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Are these processes open, do they have

any transparencies? Or are these behind

closed doors, totally confidential?

MR. GOLD: They're absolutely cl-osed.

Because of Section 90, Subdivision 10 of the

.Iudiciary Law, everything is conf idential,

sealed, not subject to -1. it's not available

to anybody in the public at 'a11.

SENATOR PERKINS: The good news or

the bad news is it's sealed; right?

MR. GOLD: That 's right . UnIess and

until the Appellate Division orders public

discipline against the lawyer. That woul-d

be either a censur.e, suspension or

disbarment . Until- one of those happens, the

whole file is closed.

So for example and by the wdy, I'm

glad you asked that, senator, because that's

important in terms of what.'s before you. We

get these complaints from complainants who

think that they've been injured, and we deal

with them fairly.

A complainant has a limited role in

terms of our proceedings. Hers not like a
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plaintiff in a civil litigation who's able

to prosecute a case by himself. He's more

like a complainant in a criminal matter who

refers things to a district at.torney and

then watches to see what the district

attorney is going to do.

And if we decide to dismi-ss a mat.te r,

we ' 11 advise the complainaiit , ou.r procedure

is to advise the complainanc that werve done

that. But we don't telI them why, or we

don't tell them what werve discovered in our

investigation. We don't disclose anything

in our file t,o

not permitted

CHAI RMAN

the complaint because we're

to.

SAMPSON: I think that's

understandable. A 1ot of people need to

understand that you'.re not permitted t.o

provide that information unless the

Appellate Division, if they choose to

suspend or admonish an individual, a.t that

point j-n t ime .

I think that this is a misunderstanding

that some people have, and I'm glad we were

able to clear it up to a certain extent at
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this point in time.

MR. GOLD: Now, by the wdy, the

Appellate Division, I. should add, with

respect to that point, has the 1egaI

a.uthority under Subdivision 10 to open the

fi-Ie at any point with respect to any

particular mat.ter,

I tt:ink SenatorCHAIRMAN SAMPSON:

DeFrancisco has a question.

SENATOR DeFRANCISCO: .fusL very

quickly to follow up on that. I think t.hat

was a great analogy, because Irve heard some

complaints about thesg things are not open

t.o the public. But you're not a plaintif f ,

you are someone referring to an agency, just

like a DA doesn't have to prosecute every

case if they donrt think the evidence is

there or that the test,imony is not

supportable by other facts that they fearn.

And I think that's a big confusion in the

general public.

But one other question. What happens

if there's a complaint by somebody against

an attorney that's found to be unfounded?
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Will that attorney at leasL get notice that

somebody's complaining about somet,hing undt-r

those ci-rcumstances? Because no doubt that

person is unhappy. And woul-dn ' t the

attorney at some point, af ter j-t's

dismissed, be entitled to know what the

complaint was?

MR. GOLD: WeII, it 'depends upbn Fhe

time within the matter and the stage of the

matt er and al so the nature of wkrat ' s

oc curred .

As r indicated before, if a compl.ai-nt

is filed and on its very face it doesn't set

torth any disciplinary mat ter, then t.he

respondent may not even be notified of this.

The complaint is simply dismissed on its

face, administratively, internally at the

commission, and the att.orney, ds far ds

werre concerned, doesn't need to know that

anybody complained about them because as far

as werre concerned, they didn't comp1ain

ab6ut them. You know? They didn't complain

about them with anything even close to

something.
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It doesn't have to get to a very high

leve1 bef ore we'11 send i.t to the responde:-rt

and ask him for a response. That happens in

a substantial majority of cases.

MR. FRIEDBERG: Once the attorney

learns about it, obviously at the end of the
' case we will notify them as to what

happened.

CHAIRMAN SAMPSON: Mr. GoId and

Mr. Friedberg, I want to thank you very much

for taking the time.

And. the reason I 1et it extend over the

five minutes is because I real1y wanted them

to explain the procedures and the process

with respect to dealing with these

complaints.

Thank you very much

MR. FRIEDBERG: We stand readY to

cooperate with you and answer any questions

today or any other day.

MR. GOLD: And we Plan to staY here

for the day and be available to you in case

you have anything further you'd like to ask

us about.
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CHAIRMAN SAMPSON: Thank you very

much, gentlemen.

MR. FRfEDBERG: Thank you for your

time.

CHATRMAN SAMPSON: The next wiTness

is Christine C. Anderson, who used to be a

former employee with the First Department

Disciplinary Committee

(APplause. )

CHAIRMAN SAMPSON: I think we shouid

try to keep our no need for applause,

ladies and gentlemen. We're just trying Co

keep an orderly process and just keep it

moving.

Ms. Anderson, thank you very mueh.

We're going to Lry to keep it under five

minutes. We allowed them to go over just to

explain the process, to lay the groundwork.

Okay?

MS. ANDERSON: So you can just do

five?

CHAIRMAN SAMPSON: No problem,

Ms. Anderson. Thank you very much. We just

want to get to the we have your


